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INTRODUCTION

The principle of contractual stability is of paramount importance in the world of
football. Itisat the basis of an efficient transfer system characterised inter alia
by the redistribution of wealth from ‘big’ to ‘small’ clubs as well as by secured
investmentsin youth devel opment.

Any dispute between professional playersand clubs at international level is dealt
with by the FIFA Dispute Resolution Chamber (DRC) and the Court of Arbitration
for Sport (CAS) pursuant to art. 17 of the FIFA Regulations on the Satus and
Transfer of Players.

Such regulations were the outcome of the 2001 Gentlemen’s Agreement between
the European Commission on one side and FIFA and UEFA on the other. Ten
years after the signature of that agreement and the entry into force of the first
version of the relevant FIFA regulations, the EU institutions as well as the
international sports stakeholders may consider whether to review and modify —if
necessary — the rules on transfer of players and contractual stability.

Under the current FIFA transfer rules a compensation must be paid in case of
unilateral breach of an employment contract in football and such compensationis
calculated by taking into due account the relevant national law and by referring to
objective criteria as well as to the specificity of sport.

Of course, the consequences of such a termination for the contractual parties
(players and clubs) could be extremely important in both economic and sports
terms.

In light of the above, this issue of the European Sports Law and Policy Bulletin
examines the genesis of the FIFA regulations on Status and Transfer of Players,
its content, and — above all — its interpretation by the relevant sports arbitration
bodies.

In particular, the Authors critically review the relevant case law of both DRC and
CAS and make alegal aswell as an economic analysis of the FIFA regulations.

The position of the main stakeholderslike the players' representatives (FI FPRO)
and the clubs’ (European ClubsAssociation) isalso underlined.
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Particular attention is given to the relevant national law and jurisprudence of both
civil law and common law countriesin order to determine how contractual stability
isguaranteed in practice and how compensation for early termination of employment
contractsin football is calcul ated.

Finally some recommendations are offered to Clubs and Playersin order to comply
with the principle of contractual stability in a context of increasing international
mobility.

Brussels, 18 October 2011

Michele Colucci



EUROPEAN SPORTSLAWAND POLICY BULLETIN /2011

THE 2001 INFORMAL AGREEMENT ON THE INTERNATIONAL
TRANSFER SYSTEM

by Borja Garcia®

SummARY: 1. Introduction — 2. The Commission challenges FIFA and UEFA - 3.
Towards a compromise solution in the transfer system — 4. Positive reactions
from football organisations — 5. A mediating political force: the intervention of
Member States — 6. Conclusion

1. Introduction

Thecontrol structures of football havetraditionally positioned players at the bottom
of the football pyramid.t Clubs must register their players with their respective
national FA or leagueto participatein national championships. They haveto follow
similar procedureswith UEFA if they participatein European competitions. These
governing bodies regulate and decide which players can be registered to play in
the competitions they organise, thus having a certain amount of power over the
playersthat any given club can hire. Football governing bodies have traditionally
adopted two sets of norms to regulate the employment and registration of
footballers: transfer systems and nationality quotas.? From the players’ point of
view, the most contentious issue of atransfer system is any rule that can be used
to prevent aplayer from moving from one club to another at the end of the contract,
for instance if agreement cannot be reached between the buying and selling club
about an appropriate ‘transfer fee'. The football transfer system used to favour
clubs rather than players, for it allowed clubs to retain a player at the end of the
contract when there was no agreement over compensation for a transfer.
Whilst nationality quotasfor EU playerswerelifted relatively quickly after
the Bosman ruling, the situation of international transfers remained unclear. The

* Loughborough University, UK.

L A. TomLinson, ‘ Tuck up Tight Lads: Sructuresof Control within Football Culture’, inA. Tomlinson
(Ed) Explorationsin Football Culture. Eastbourne, Leisure StudiesAssociation Publications, 1983,
173.

2 P. LANFRANCHI AND M. TAvLOR, Moving with the Ball, the Migration of Professional Footballers,
Oxford, Berg, 2001, 218.
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European Commission was of the opinion that the football governing bodieshad to
amend their rules on international transfers if they wanted to avoid any further
legal action. However, it wasonly in 2001 (almost six years after the CJEU handed
down its judgment in the Bosman case) that a new international transfer system
was adopted. The European Commission was forced to open legal proceedings
against FIFA to obtain some movement form the governing bodies. The
proceedings, however, were settled informally and no formal decision was adopted
by the Commission. This contribution seeks to explain how the European
Commission and football governing bodies bridged the gap to reach an agreement
ontheinternational transfer system, the negotiationsreally far apart. Moreover, it
seeks to explain why the European Commission accepted an informal (i.e. non
legally binding) settlement to a procedure under competition policy, where the
European executive is a powerful actor. This paper, however, does not intend to
analyse the content of the informal agreement. This is done to a considerable
extent elsewherein thisvolume. Thus, our aim is not to judge the extent to which
the 2001 agreement can be considered lawful, nor to adjudicate on which side
(employers or employees) benefited most from the settlement. We rather set to
explain how and why the Commission decided to settle thisdossier informally with
FIFA and UEFA, and which actors participated in that decision. In that respect,
this chapter highlights especially the intervention of the Member States and the
relatively weak position of FIFPro, the footballerstrade union.

This chapter proceedsin three steps. First, the Commission objectionsto
the FIFA transfer system are explained, and the negotiations between the EU
executive, FIFA, UEFA and FIFPro are described in detail. Second, the chapter
considers the reaction of football organisations to the 2001 informal settlement.
Finally, the chapter seeksto explain the outcome of those negotiationswith especia
reference to the political pressure that national governments, especially leaders
such as Tony Blair and Gerhard Schroeder, put on the European Commission.

2.  The Commission challenges FIFA and UEFA

Since 1979, international transfersin Europe had been regulated by a mixture of
UEFA and FIFA rules.? Following the Bosman case, FIFA decided to withdraw
UEFA’s competences over transfers, assuming for itself the regulation and
implementation of international transfers within Europein 1995.# For that reason
the Commission’sinvestigation of theinternational transfer system was addressed
to FIFA, which was formally responsible for their regulation.

In the aftermath of the Bosman ruling, FIFA and UEFA informed the
Commission at that point that the international transfer system would no longer
apply to players who changed clubs at the end of their contracts to play in a

3 UEFA, Vision Europe, the Direction and Devel opment of European Football over the Next Decade.
Nyon (Switzerland), UEFA, 2005,16.
4 UEFA, Ibidem.
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different country within the EEA, although the ruleswere not officially revoked.®
Thisdecisionwastakenin February 1996. Unhappy with thisinformal arrangement,
the Commission wrote to FIFA and UEFA on 27 June 1996 informing them that
two particular issues, where the Court had not ruled in Bosman, posed extra
problemsinthelight of article 101 TFEU.®

Inreply, FIFA and UEFA informed the Commission that they did not plan
to take into account aspects that were not covered by the Bosman judgment. The
Commission notified the governing bodiesthat in that caseit would have no other
option but to start formal infringement proceedings.” On 14 December 1998 the
Commission finally started an infringement procedure following the reception of
three formal complaints against the international transfer system.®

3.  Towards a compromise solution in the transfer system

On reception of the Commission’s statement of objections, FIFA decided that it
should conduct negotiationswith the Commission onitsown, without any assistance
from UEFA.

FIFA took on its own the task of reforming the international transfer
system. During 1999 and 2000 FIFA held talks with FIFPro but it did not present
any formal aternative to the international transfer system challenged by the
Commission.® The Commission’s response to the governing bodies’ perceived
inaction camein the summer of 2000. The Commission gave FIFA afirm deadline
of 31 October 2000 to come up with formal proposalsto amend the international
transfer system, threatening FIFA with aformal decision to both enforce changes

5 European Commission, European Commission (1996) Sport and Free Movement, Bosman Case:
Background Stuation on the European Court’s Decision in the Bosman Case, 1996, 3, European
Commission website. http://ec.europa.eu/sport/sport-and/markt/bosman/b_bosman_en.html.

6 The Commission considered problematic the payment of fees for international transfers within
the EEA of playersfrom third countries at the end of their contracts and the obligation imposed by
FIFA and UEFA on national FAsto set up national transfer systems mirroring the one outlawed by
the Court in Bosman (for more on that see European Commission (1996) Sport and Free Movement,
Bosman Case: Background Stuation on the European Court’s Decision in the Bosman Case,
European Commission website. http://ec.europa.eu/sport/sport-and/markt/bosman/
b_bosman_en.html. R. ParrisH, Sports Law and Policy in the European Union. Manchester,
Manchester University Press, 2003, 140-142).

" European Commission, Sport and Free Movement, Bosman Case: Background Stuation on the
European Court’s Decision in the Bosman Case, 1996, 4, European Commission website.
http://ec.europa.eu/sport/sport-and/markt/bosman/b_bosman_en.html.

8V. Reping, Commission’sInvestigationinto Fifa's Transfer Rules, Statement to European Parliament,
Strashourg 7 September 2000. Speech/00/290. http://europa.eu/rapid/start/cgi/guesten.ksh?p_action.
gettxt=gt& doc=SPEECH/00/290|0|RAPID&Ig=EN. European Commission (2002) Commission
Closes Investigations into Fifa Regulations on International Football Transfers, European
Commission Press Release. 1P/02/824, 5 June 2002. http://europa.eu/rapid/pressRel easesAction.do?
reference=IP/02/824& format=HTM L & aged=1& |language= EN& guiL anguage=en.

V. Reping, Commission’sInvestigationinto Fifa's Transfer Rules, Statement to European Parliament,
Strasbourg 7 September 2000. Speech/00/290. http://europa.eu/rapid/start/cgi/guesten.ksh?p_
action.gettxt=gt& doc=SPEECH/00/290|0|RAPID& Ig=EN.
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and, if necessary, impose fines.1
The new threat from the Commission provoked a reaction from UEFA,
which considered that FIFA was on the brink of agreeing to an unacceptable
liberalisation of the players market in Europe. Thus, UEFA decided it should take
more of aleading rolein the negotiationswith the Commission:
We believe that a constructive and positive dialogue with the EC
is both possible and necessary. We accept that change is inevitable
but the form and pace of that change must be subject to a much
wider dialogue than that conducted so far by FIFA with the world
of professional football.™
The Commission’s pressure obliged the governing bodiesto come up with
solutions for areform of the international transfer system. A Transfer Task Force
with the participation of FIFA, UEFA, the playersunions, and European professional
leagues was set up under the chairmanship of Per Omdal, UEFA vice-president in
charge of the relations with the EU.*2 FIFA, UEFA and the leagues represented in
the Task Force agreed on afirst set of proposals on 27 October 2000, which were
then sent to the Commission.*®
The Commission had a positive but cautious reaction to the proposals,
which were considered ‘a significant development after nearly two years of
discussions'.** The Commission moderated its previously aggressive position. It
conceded that it was ready to accept rules limiting transfers to a certain period
during the season (the so-called transfer windows). It also recognised that ‘ stability
of contracts is very important in this sector’, starting to side with the governing
bodieson thisissue rather than with FIFPro. Finally, the Commission was prepared
to consider the concept of ‘training compensation fees' *° designed to protect and
encourage the training of young players.’®* The Commission

1°R. ParrisH, Sports Law and Policy in the European Union. Manchester, Manchester University
Press, 2003, 141.

1 UEFA, Uefa Comment on Transfer Speculation, Media Release 176, 1 September 2000.

2 UEFA, Football Pledges New Dialogue on Transfers, Media Release 179. 6 September 2000.

13 M. Bost, ‘Players’ Rift with Fifa Threatens Transfer Talks'. The Daily Telegraph, 28 October
2000, www.tel egraph.co.uk/sport/main.jhtml 2xml=/sport/2000/10/28/sfnbos28.xml.

14 European Commission, Football Transfers: Commission Underlines the Prospect of Further
Progress, European Commission Press Release. 1P/00/1417, 6 December 2000. http://europa.eu/
rapid/start/cgi/guesten.ksh? p_action.gettxt=gt& doc=1P/00/1417|0|RAPID&Ig=EN.

5 Training compensation fees would replace the old transfer fees. Whereasthe latter applied to the
transfer of every player, the former would be restricted to the transfer of players under 23 years
and would be set up following transparent criteria. Training compensation fees are supposed to be
less restrictive and proportionate to the objective of protecting the training of young players. The
training of youth playerswas recognised as alegitimate objective by the CJEU in Bosman: ‘ Inview
of the considerable socia importance of sporting activitiesand in particular football inthe community
the aims of maintaining a balance between clubs by preserving a certain degree of equality and
uncertainty asto results and of encouraging the recruitment and training of young players must be
accepted aslegitimate’ (Bosman: para. 106).

16 European Commission, Football Transfers: Commission Underlines the Prospect of Further
Progress, European Commission Press Release. 1P/00/1417, 6 December 2000. http://europa.eu/
rapid/start/cgi/guesten.ksh?p_action.gettxt= gt& doc=1P/00/1417|0|RAPID&Ig=EN.
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encouraged FIFA and UEFA to hold further discussions with FIFPro with aview
to finding anegotiated compromise that could be subscribed to by all the parties.'’

In 2001 the negotiations towards a final settlement gathered more pace.
The Commission proposed ameeting at the highest level between the commissioners
responsible for the negotiations and the presidents of FIFA and UEFA.®® That
meeting, heldin Brusselson 14 February 2001, paved theway for afinal agreement.
Thetwo sidesrealised that there was a common understanding, in principle, on
important issues such as transfer windows, minimum and maximum duration of
contracts and the principle of compensation for training costs.?® The Commission
let it be known that there were still some issuesto beironed out, but it wasfirmly
committed to and optimigtic of finding afinal compromisebeforethe end of February
2001.2° Two further meetings between the Commission and FIFA and UEFA were
held in February 2001 to clarify the technicalities of the remaining issues.

The agreement wasfinalised on 5 March 2001 in another meeting between
the Commissioners and the presidents of FIFA and UEFA.2 Following the deal,
the European Commission closed the investigation into the rules governing
international transfersin June 2002.%2

The settlement with the Commission required FIFA to amend itstransfer
regulations on the basis of the following points:2
- Training compensation feesto beallowed in the case of transfersof players

under 23 years.

- The creation of one transfer period per season and a further limited mid-
season window.

- Minimum and maximum contract duration would be 1 and 5 years
respectively, except where national legislation provides otherwise.

17 European Commission, |bidem.

18 ' Equipe, ‘ Bruxelles Propose Une Rencontre Au Sommet’. L' Equipe, 2 February 2001.

19 European Commission, Joint Statement by Commissioners Monti, Reding and Diamantopoulou
and Presidents of Fifa Blatter and of Uefa Johansson, European Commission Press Release. |P/01/
209, 1, 14 February 2001. http://europa.eu/rapid/start/cgi/guesten.ksh?p_action.gettxt=gt& doc=IP/
01/209|0|RAPID&Ig=EN.

2 European Commission, |bidem.

21 European Commission, Outcome of Technical Discussion with Fifa/Uefa on Transfer Systems,
European Commission Press Release. 1P/01/225, 16 February 2001. http://europa.eu/rapid/start/
cgi/guesten.ksh?p_action.gettxt= gt& doc=1P/01/225|0|RAPID&Ig=EN. European Commission,
Discussion with Fifa/Uefa on Transfer Systems, European Commission Press Release. |P/01/270,
27 February 2001. http://europa.eu/rapid/start/cgi/guesten.ksh? p_action.gettxt=gt& doc=IP/01/
270|0|RAPID&Ig=EN.

2 European Commission, Outcome of Discussi ons between the Commission and Fifa/Uefa on Fifa
Regulations on International Football Transfers, European Commission Press Release. | P/01/314,
5 March 2001. http://europa.eu/rapid/pressRel easesAction.do?reference=I1P/01/314& format=
HTML& aged=1& language=EN& guiL anguage=en.

2 European Commission, Commission Closes I nvestigationsinto Fifa Regulations on International
Football Transfers, European Commission Press Release. 1P/02/824, 5 June 2002. http://europa.eu/
rapid/pressRel easesA ction.do?reference=IP/02/824& format=HTML & aged=1& language=
EN& guiL anguage=en.

% The FIFA Executive Committee adopted the new international transfer system in July 2001.
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- Creation of solidarity mechanismsthat would redistributeincometo clubs
involved in thetraining and education of football players.

The settlement falls short of atotal liberalisation of the transfer market. It
has been interpreted as a compromise between the initial positions of FIFA and
the Commission, although it has been considered as beneficial for the governing
bodies.?® The agreement between the Commission and FIFA-UEFA was closed
with aexchange of letters between Commisioner Mario Monti and FIFA President
Joseph Blatter.? Although the Commission was happy to consider the proposals
of FIFA, this does not mean that the new transfer system islegal under EU law.
Neither the Commission, nor the CIJEU have ruled on that matter, and it has been
suggested that the new FIFA transfer system is still an obstacle to the free
movement of players, henceillegal under EU law.?” The Commission’s informal
endorsement (i.e. not legally binding) of the FIFA transfer system creates, thus,
somelegal uncertainty. Ontheonehand, itisclear that the new concept of training
fees could be seen as an obstacle to a total freedom of movement. However, on
the other hand it could be argued that the training fees pursue alegitimate objective
and the restriction on the freedom of movement is proportionate to the objective.
Logically, thisdebate can only be settled with ajudgment of the CJEU, but for the
moment this has not been possible.

Despite possible doubts about the legality of the 2001 agreement, the
Commission seemed to be pleased with the outcome of this case. Its president,
Romano Prodi, welcomed the result of the negotiations as a ‘ satisfactory solution
that respected both the needs of football and also Community law’.% The
Commission was especially happy to point out that they were able to engage ‘in
open and constructive dialogue leading to mutually satisfying solutions’ with the
football authorities.®

4. Positive reactions from football organisations

The football governing bodies were equally satisfied with the agreement. FIFA

%R, Parrish, Sports Law and Policy in the European Union. Manchester, Manchester University
Press, 2003, 147.

2 European Commission, Outcome of Discussions between the Commission and Fifa/Uefa on Fifa
Regulationson International Football Transfers, European Commission Press Release. |P/01/314,
5 March 2001. http://europa.eu/rapid/pressRel easesAction.do?reference=1P/01/314& format=
HTML& aged=1& language=EN& guilL anguage=en.

27 J-C Drolet, ‘ExtraTime : Arethe New Fifa Transfer Rules Doomed? . International SportsLaw
Journal, no. 1-2, 2006, 66-74.

2 European Commission, Commission President Prodi Welcomes Outcome of Football Transfer
Talks, European Commission Press Release. 1P/01/320, 6 March 2001. http://europa.eu/rapid/
start/cgi/guesten.ksh?p_action.gettxt= gt& doc=1P/01/320|0|RAPID&Ig=EN.

2V. Reding, The Reformof Fifa Rules Governing I nternational Transfers, Statement to the European
Parliament, Strasbourg 13 March 2001. Speech/01/117. http://europa.eu/rapid/pressRel eases
Action.do?reference=SPEECH/01/117& format=HTM L & aged=0& |anguage= EN& guiL anguage=en.
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considered the settlement, ‘very positive for football’ > FIFA President, Joseph

Blatter expressed his satisfaction with the resol ution of the negotiations:
| am very happy about the finalisation of an agreement of
principles between the European Commission and the football
family (...) These amendments will provide for a very solid
foundation for the future of the international game.®

UEFA was equally satisfied with the negotiations with the Commission:
It was a very good agreement, we are very happy with the outcome,
but also with the way in which the negotiations ended, because |
think we built some trust in both sides and this was important for
the future.®

In contrast with FIFA and UEFA, the footballers’ union, FIFPro, was
initially outraged with the agreement. FIFPro considered the outcome as a
capitulation of the Commission before the governing bodies. FIFPro’s strategy
wasinitially to goto court in every EU country challenging the agreement between
the Commission and FIFA.® FIFPro hired afamiliar figureto orchestrateitslegal
response to the agreement: Luc Misson.*

However, FIFPro then entered into negotiations with FIFA and it agreed
towithdraw thelegal challengein exchangefor participating intheimplementation
of the new transfer system:

FIFA and FIFPro are pleased to announce that they have reached
agreement about FIFPro's participation in the implementation of
FIFA's new regulations on international transfers of football
players. As part of the overall agreement, the international union
of football players will cease the legal challenges it had initiated
against these new rules.®

Some have argued that FIFPro was wrong to accept FIFA's offer because
they had a very strong case to legally challenge the new transfer system, but for
FIFPro’spresident Gordon Taylor it was moreimportant to be on board the system:

It is important for the game that FIFPro and FIFA work together.
The world of football is changing, and we should make sure that
commercial interests are given their proper place. Through closer
cooperation we can achieve a better future for football. The

O FIFA, Transfer Negotiations between European Commission and Football Organisations Finalised
- Agreement over Principles Reached, Media Release. 5 March 2001. www.fifa.com/aboutfifa/
federation/news/newsid=76699.html.

SLFIFA, Ibidem.

%2 |nterview, UEFA senior official, February 2007.

% R. Parrish, Sports Law and Palicy in the European Union. Manchester, Manchester University
Press, 2003, 148.

3 FIFPro, Legal Procedure against Transfer System. 29 May 2001. www.fifpro.org/
index.php?mod=one& id=2229.

% FIFPro, Joint Press Release of Fifa and Fifpro. 3 September 2001. www.fifpro.org/
index.php?mod=one& id=3316.
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negotiations on international transfers have not been easy, but
we appreciate FIFA's determination to keep the players on
board.®*

Therefore, despite some problems, the actorsinvolved inthe dossier seemed
to be satisfied with the outcome. Thereisapoint that deservesfurther clarification,
though. Which factors contributed to the speedy resolution of the dossier in just
six months after years of problems between the Commission and the governing
bodies?

5. A mediating political force: the intervention of Member Sates

Although the reform of the transfer system was a negotiation between FIFA,
UEFA and the Commission, a great deal of responsibility for the speed in which
the negotiations moved after October 2000 can be attributed to the Member State
governments'. In the hope of putting political pressure on the Commission, UEFA
and FIFA skilfully lobbied national governments after the Bosman ruling to send a
message about the risks that the Commission’s liberalising efforts could have for
football. The so-called sporting movement managed to introduce theissue of sport
onto the agenda of the European Council but the only concrete resultsthey achieved
were two non-binding declarations attached to the Treaties of Amsterdam (1997)
and Nice (2000). The Amsterdam Declaration on Sport was very short, just one
paragraph. It seemsadeference of the politica |eadersto the sporting organisations,
but it neverthel ess demonstrates that the issue of sport had arrived high in the EU
political agenda:

The Conference emphasises the social significance of sport, in

particular its role in forging identity and bringing people together.

The Conference therefore calls on the bodies of the European

Union to listen to sports associations when important questions

affecting sport are at issue. In this connection, special

consideration should be given to the particular characteristics

of amateur sport.*’

The Nice Declaration on Sport waslonger than itsAmsterdam precedent.

Itisof importancefor our analysis here thetiming of the declaration. In December
2000, it could not have been timed any better for FIFA and UEFA. As explained
above, during the last months of 2000 and the beginning of 2001 the European
Commission, FIFA and UEFA met several times to find an agreement on the
reformed transfer system. The Nice Declaration is a three page document where
the EU political leaders stressed the social and cultural role that sport hasto play
in European society; the European Council also invited theinstitutionsto takeinto

36 FIFPro, |bidem.

87 European Council of 1997 Declaration No. 29, on Sport, Attached to the Treaty of Amsterdam
amending the Treaty on European Union, the Treaties establishing the European Communities and
certain related acts.
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account the specific characteristics of sport and collaborate with sports governing
bodieswhen designing and applying their policies.® The Nice Declaration on Sport
was sending amessage to the Commission: the European Council expected, at the
very least, the executive to be receptive to the positions of FIFA and UEFA.

But some EU political leadersdid morethan signing to the Nice Declaration,
which at the end of the day isarelatively vague document, although interpretedin
the context of the time it contained a clear message to the Commission. There
were afew heads of state that showed specia attention to the particular issue at
hand in this paper: the future of football’stransfer system. On 9 September 2000,
the British Prime Minister Tony Blair and the German Chancellor Gerhard
Schroeder published a joint statement that diplomatically supported UEFA and
FIFA:

The British and German Governments are concerned at the
potential impact of proposed changes to the football transfer
system. (...) The European Union has criticised the present system
of transfer fees (...) We acknowledge the current system is not
perfect. We fear however that a radical reform could have a
negative impact on the structures of football in Europe. (...) We
believe that any solution has to balance carefully the justified
interests of both the players, the clubs and the associations. (...)
We offer our help in seeking to resolve the issue. (...) We look to
the Commission to be sympathetic to the special needs of
professional football in seeking a solution.®

Both leaders met again at an informal dinner in Berlin in January 2001,
where they talked about ‘continuing to work together to solve the problem
surrounding the football transfer system’.*° Blair and Schroeder issued a second
joint statement in which they encouraged all the partiesinvolved to work together
towards a solution and they hoped for a quick settlement with the European
Commission.* With this statement both leaders intended to send ‘astrong signal
of support that they regarded this an important matter which needed to be
resolved’ .*? The British Prime Minister was quite active on the matter throughout
the negotiations. He worked not only with Gerhard Schroeder, but also with the

% European Council Declaration on the Specific Characteristics of Sport and Its Social Functionin
Europe, of Which Account Should Be Taken in Implementing Common Policies, Presidency
Conclusions. Nice European Council, 7-9 December 2000. www.consilium.europa.eu/ueDocs/
cms_Data/docs/pressData/en/ec/00400-r1.%20ann.en0.htm.

% Prime Minister’s Office Joint Satement by the Prime Minister the Right Honourable Tony Blair
MP and Chancellor Gerhard Schroeder. 9 September 2000. www.pm.gov.uk/output/Page2855.asp.
“ Prime Minister's Office, Press Briefing from the Prime Minister's Spokesman On: Election
Spending, Northern Ireland, Keith Vaz’Hammond Inquiry/M16, Seel, Dome, Pm's Jacket and
Schroeder/Europe. 30 January 2001. www.pm.gov.uk/output/pagel982.asp.

“ Prime Minister’s Office, Joint Satement by the Prime Minister and Chancellor Gerhard Schroeder.
30 January 2001. www.pm.gov.uk/output/Page2653.asp.

“2 Prime Minister’'s Office (2001c) Press Briefing from the Prime Minister’s Spokesman On:
Europe and Football Transfers. 30 January 2001. www.pm.gov.uk/output/pagel1983.asp.
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governments of Spain, the Netherlandsand Italy to demonstrate their disagreement
with the Commission’s initial plans of a thorough liberalisation of the football
market.*

The involvement of Tony Blair and Gerhard Schroeder was the result of
the lobbying efforts of UEFA and FIFA and the English and German FAs. When
the negotiations with the Commission reached a critical point in 2000, UEFA
intensified itslobbying strategy. UEFA requested its national associationsto contact
national |eaders and it even sent the FAs sample letters that could be used for that
purpose. Tony Blair, who was the most active of the national |eaders, showed
specia concern for the effects that a liberalisation of the players market could
have for smaller clubsin the Football League. One can only specul ate about this,
but it might be safe to assume that Blair could have seen in that a good political
battle to fight. Certainly, football clubs in the lower leagues represent a major
number of constituencies and Blair’s siding with the governing bodies might pay
politica dividends.

The British Prime Minister also shared his concerns on the outcome of
the negotiations with the Commission President, Romano Prodi, when they met on
15 February 2001.% Once the news of the settlement broke, Tony Blair was pleased
with the outcome:

This is very encouraging news. The agreement appears to meet
all the concerns Chancellor Schroeder and | had to maintain
stability and ensure the needs of all in the game, including smaller
clubs, are met. | hope that matters can be concluded quickly.*®

The elements of the high level of activism on the part of significant EU
Member States in thisissue are out in the public, especialy with the statements
from Tony Blair and Gerhard Schroeder. It might be safe to assume that also
some form of soft persuasion might have been going behind the scenes between
the European Council and the relevant Commissioners, if not the Commission
President of the time, Romano Prodi. It is of course debatable the extent to which
thepolitical pressureof the national governments contributed to the speedy resolution
of thetransfer systeminvestigation. Thisisespecialy the casewhen theingtitutional
setting of Competition policy clearly putsthe Commissionin control of thedossiers.
On the other hand, academics have long recognised that competition law cases
can be easily politicised.*® One cannot empirically claim that the Member States

“ Prime Minister’s Office, Joint Satement by the Prime Minister and Chancellor Gerhard Schroeder.
30 January 2001. www.pm.gov.uk/output/Page2653.asp.

“ Prime Minister’s Office, Press Briefing from the Prime Minister’s Spokesman On: Health/Pm's
Speech, Dome, Prodi, ‘Baby Bonds', Linford Christie/Lord Coe and Asylum. 15 February 2001.
www.pm.gov.uk/output/page1948.asp [Accessed 2-5-2007].

“ Prime Minister’s Office, Press Briefing from the Prime Minister’s Spokesman On: Northern
Ireland, Football Transfers/Sanding Terraces, Hammond, Foot-and-Mouth, PM’s Environment
Speech and Bruce Grocott. 6 March 2001. www.pm.gov.uk/output/pagel1901.asp.

46 M. Cini AND L. McGowan, Competition Policy in the European Union, Basingstoke, Macmillan,
1998.
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forced the Commission to be receptive to FIFA and UEFA's arguments, but it is
not possible to deny their influence either. We find here another instance of a
regular occurrencein social sciencesresearch, especially when dealing with policy-
making processes. As John Kingdom correctly pointed out, it isalmost impossible
to identify a single source of origin in policy-making, but one can identify the
dynamics that made a decision possible.#
Inthat respect, itisquite safeto affirm that theintervention of the Member

States contributed heavily in favour of FIFA and UEFA to reach the informal
settlement with the Commission in 2001. It was easier to demonstrate the effect
that the Bosman ruling had on the Commission’sinitial behaviour in 1996, since
the executiveishbound to respect and protect Court’srulings. However, itisplausible
to say that the political intervention of the national leaders influenced the
Commission’s new approach to football. The Commission, however, was adamant
in the defence of itsindependence in the transfer system settlement:

Despite considerable pressure from some senior government

members, the Commission has held its ground in strict observance

of itsjurisdiction. As a result of this outcome, my colleague Mario

Monti will not need to propose that the Commission adopt a

negative decision concerning FIFA transfer rules.*®

Without disputing the Commission’sindependence, thisremark by Viviane

Reding in a statement to the European Parliament is indicative of the possible
influence of the Member States in the Commission’s strategy towards football.
The transfer system dossier, however, was only the beginning of along journey
for football and the EU.

Conclusion

Thestory of the 2001 Gentleman’s agreement between the European Commission
and FIFA isavery good exampl e of the complex political dynamicsat stakein the
European Union. Even within the relatively stable context of competition policy,
thereisroom for political manoeuvre, venue shifting and influence of other political
actors. Richard Parrish pointed out that thisis specialy possible because of the
scarceresources of the Commission, which will value reaching informal settlements
without having to commit to further lengthy procedural stages.”® The negative
consequence of this, of course is a degree of legal uncertainty, as there is no
formal endorsement of theinternational transfer system. Indeed, many legal scholars

47 J.W. Kinepbon, Agendas, Alternatives and Public Palicies. 2nd edition, New York, Harper Collins
Publishers,1995.

“8\/. Reping, The Reformof Fifa Rules Governing I nternational Transfers, Statement to the European
Parliament, Strasbourg 13 March 2001. Speech/01/117. http://europa.eu/rapid/pressRel eases
Action.do?reference=SPEECH/01/117& format=HTML & aged=0& |language= EN& guiL anguage=en.
“ R. ParrisH, ‘ The Politics of Sports Regulationinthe EU’, Journal of European Public Policy, vol.
10, no. 2, 2003, 246-262.
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and practitioners havelong argued against the legality of the system sanctioned by
the Commissionin 2001, thisisclearly explained elsewherein thisvolume.

The 2001 agreement came six years after the Bosman ruling, and only
when the European Commission opened formal proceedings against FIFA. The
inaction of the governing bodiesin thisissuewasin stark contrast with their quick
reaction to lift nationality discrimination for EU/EEA players.

There were moments during the the negotiations, especialy in the first
months of 2000, when FIFA seemed eager to reach an agreement with FIFPro
that would have liberalised to alarge extent the players market. Theintervention
of the clubs and UEFA forced achange in FIFA's strategy. It has been argued that
FIFA isnaturaly lessinclined to consider professional clubs' preferences, foritis
mostly interested in the organisation of national team competitions, whereas UEFA
needs to keep the clubs onside to ensure the successful devel opment of European
club competitions.>® But from September 2000 until the final agreement in March
2001 the negotiations moved progressively away from areal liberalisation of the
system. Indeed, it was FIFPro probably the most dissatisfied actor with the final
settlement, despite achieving some of its abjectives. The footballers trade union
was divided between those who wanted to push for greater liberalisation and a
more pragmatic group that accepted minor concessions but some involvement in
managing the new system.®

For those who seek to understand why the Commission agreed to the
proposals by FIFA when it could have pushed for further reform, one of the
explanationsliesin the multi-level and multi-institutional nature of the European
Union. The European Union is, by its own institutional nature, a multi faceted
creature, whose multiple points of entry difficult coherent policy-making whilst, on
the other hand, it facilitates access to alarge number of actors.>? Yet, access does
not necessarily mean influence, as Greenwood® has correctly pointed out. In
football issues, however, FIFA and UEFA are especially well suited to match the
multi-level nature of the EU, because the governing bodies can draw on the
resources of national FAs, whilst at the sametimethey can effectively build contacts
in Brussels.® This combination of clever political manoeuvring and also an
irresistible message set against the background of the social values of sport, was

%0 GaRcia, B., Niemann, A. AND GRrRanT, W. (2011) ‘Conclusion: A Europeanised Game?', in A.
Niemann, B. Garcia and W. Grant (Eds) The Transformation of European Football: Towards the
Europeanisation of the National Game. Manchester: Manchester University Press, 239-262.

51 GARciA, B. AND MEIER, H. E. (2012) * Abandoning hopes for Vieto Power : Institutional Optionsfor
Soort’s Governing Bodiesinthe EU’ . International Journal of Sport Policy and Politics, vol. 4, no.
2.

52 L. HoogHE AND G. MaRks, ‘Unravelling the Central Sate, but How? Types of Multi-Level
Governance', American Political Science Review, vol. 97, no. 2, 2003, 233-243.

58 J. GReenwooD, I nterest Representation in the European Union, Basingstoke, Palgrave-Macmillan,
2003.

5 B. GaRcia, ‘Uefa and the European Union, from Confrontation to Co-Operation?’, Journal of
Contemporary European Research, vol. 3, no. 3, 2007, 202-223.
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enough to convince powerful political leaders to set some pressure on the
Commission for an agreement that could accommodate FIFA'sdemandsto alarge
extent.

Thus, the story of the 2001 Gentleman’s agreement is one where the art
of politicsand persuasionisasimportant asthe hard facts of legal reasoning. This
isnot thefirst time, and probably it will not bethelast, that politicsand law meet in
a sensitive dossier. The lessons from this case reinforce the argument that the
European Commission struggles to dominate issues when they become high
politics.® The political pressure of the Member States changed the direction of
the negotiationsand had an important effect onthefinal content of the agreement.
Now, the European Commission has decided to review the international transfer
system in view of the new reality of football and the development of EU sports
law and policy. The Commission is now more at ease with the nuances of
professional sport, but surely governing bodieswill want to avoid another formal
investigation. The future of the 2001 agreement is uncertain, mainly because it
was, as explained, apolitical agreement rather than alegally sound solution to the
problem.

%5 S. Princen AND M. RHINARD, ‘ Crashing and Creeping: Agenda-Setting Dynamicsin the European
Union’, Journal of European Public Palicy, vol. 13, no. 7, 2006, 1119-1132. B. GARrcia, A. NIEMANN,
AND W. GranT, ‘Conclusion: A Europeanised Game?', in A. Niemann, B. Garcia and W. Grant
(Eds) The Transformation of European Football: Towards the Europeanisation of the National
Game. Manchester, Manchester University Press, 2011, 239-262. B. Garcia AnD H. E. MEIER,
‘ Abandoning Hopes for \ieto Power: Institutional Optionsfor Sport’s Governing Bodiesinthe Eu’,
International Journal of Sport Policy and Palitics, vol. 4, no. 2, 2012.
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1. Introduction

Both, the principle of maintenance of contractual stability between professional
football players and clubs as well as the Dispute Resolution Chamber (DRC)
were included in the Regulations for the Status and Transfer of Players of FIFA
(hereinafter: the Regulations) and implemented within FIFA’'s regulatory
framework in September 2001, following the agreement reached in March 2001
between the joint FIFA/UEFA delegation and the European Commission on the
principles that should form the basis of the international transfer rulesin order to
make them compatiblewith European law. This short essay aimsat briefly referring
to thevarious provisions of the Regulations pertaining to the stability of contracts
currently in place? and, furthermore, on the basis of some selected litigations, at
illustrating the existing case law of the DRC.

1.1 General remarks

Despiteitsformal creation and implementation in September 2001, it took abit of
time for the DRC to gain on speed and to achieve the currently undisputed high
importance and recognition within FIFA'sdispute resolution system. Thefirgt officia
working meeting of the DRC took place on 22 November 2002, i.e. more than one
year after itsformal implementation in the Regulations, and had the modest amount
of two litigationson itsagenda. In 2003 the DRC convened aready on four occasions
passing decisionswith respect to 49 disputes. And then the evol ution took itswell-
known course with the workload of the DRC rapidly increasing and requiring its
members to convene more and more frequently. In the year 2010 the DRC (and
the DRC judges) held 13 sessions, i.e. more than one session per month, and
passed 350 decisionswith respect to disputesfalling within their competence. For
the time being, these are the highest figures ever reached.

To remain within thefield of statistics, and just on a side note aiming at
completing the picture, it might beinteresting to know that approximately 15-20%
of all decisionstaken by the DRC (or its single judges) are being appealed at the
Court of Arbitration for Sport (CAS). However, only afew of these appeals are
actually accepted and mostly just on minor points. But obviously, asit is always
the case in such matters, the public attention focuses on that minority of the
decisions.

It certainly isone of the outstanding values and an important strength of
the DRC that all of its members, player and club representatives, are fully aware
of their rolewhen called to decide on aspecific dispute. Only their generally open-

1 Cf. art. 21 et seqq. of the 2001 edition of the Regulations and art. 12 and 13 of the Regulations
governing the Application of the 2001 edition of the Regulations (contractual stability) aswell as
art. 42 para. 1 (b) of the 2001 edition of the Regulations and art. 15 et seqq. of the Regulations
governing the Application of the 2001 edition of the Regulations (DRC).

2Art. 13 to 17 of the 2010 edition of the Regulations.
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minded and cooperative approach makesit possible for the chamber to operatein
afruitful and constructive atmosphere. It is certainly not by coincidence that with
very few exceptions, which can probably be counted on one hand, the DRC passed
all of itsdecisionsunanimously. Thisdoes, however, in no way mean that intensive
exchange, long and at times even passionate discussions or insistent defence of a
certain position do not find their place on the occasion of the meetings of the
DRC. But at the end of the debate, normally a common understanding is found
and a decision passed which, in the eyes of all the participating members of the
DRC, takes into account the entirety of the relevant considerations and is
appropriateand justified.

For those following with attention the jurisprudence and evol ution of the
legal aspectsof thegame, it will certainly not come asasurprisethat of all disputes
that fall within the competence of the DRC,® the most intensive debates and longest
discussionsarisein relation to aspects pertaining to the maintenance of contractual
stability between professional players and clubs, and here in particular, when it
comesto the cal cul ation of the compensation payablefor the premature termination
of acontract without just cause by one or the other party. Indeed, one may rightly
claim that these are the most controversial aspects of the entire Regulations when
it comesto their application.

1.2 The nature and the activity of the Dispute Resolution Chamber

TheDRCisauniqueinstitution for aninternational sportsorganisation and ensures
that employment-rel ated di sputes between professional playersand clubsare dealt
with and decided upon by abody which, like ordinary labour courts, respects the
principle of equal representation of playersand clubs.

Abiding by the abovementioned principle, the chamber consists of equal
numbers of club and player representatives and an independent chairman.*
Currently it comprises 24 members— 12 club and 12 player representatives — as
well as its chairman. The chairman, deputy chairman (currently vacant) and
members of the DRC are chosen by the FIFA Executive Committee, whereby the
members are appointed on the proposal of the players’ associations and the clubs
or leagues.® All the members of the chamber, including its chairman, are designated
for aterm of office of four years and may be re-appointed. Equally, they may be
relieved of their duties at any time.

With respect to the activity of the DRC, asalready mentioned, currently
it operates at a rhythm of at least one meeting per month. It adjudicates in the
presence of at least three members (one club and one player representative as

8 Cf. art. 24 para. 1 in combination with art. 22 lit. @) and b) (stability of contracts between
professional players and clubs), lit. d) (training compensation) as well aslit. d) and e) (solidarity
mechanism) of the Regulations.

4 Cf. art. 24 para. 2 and 3 of the Regulations.

5 Cf. art. 4 of the Rules governing the procedures of the Players’ Status Committee and the Dispute
Resolution Chamber.
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well asthe chairman or deputy chairman), unlessthe caseis of such a nature that
it may be dealt with by aDRC judge (cf. the relevant enumeration of competences
inart. 24 par. 21) —iii) of the Regulations).® In practice, the chamber normally sits
in the presence of five of its members (two club and two player representatives as
well as the chairman). The members for a specific meeting of the DRC are
summoned following arotation principleand taking into consideration their avail ahility,
the language of the files of the disputes to be submitted for consideration and a
formal decision and, asfar as possible, also the various nationalities of the parties
involved in the disputes to be dealt with during aconcrete meeting. The partiesto
adispute areinformed in advance of the composition of the chamber that will deal
with their case so asfor them to have the opportunity to possibly challenge one of
the membersif they deem it appropriate. In the latter case, the DRC shall reach a
decision on the challenge in the absence of the member concerned.” To this day,
no such decision has ever been necessary since, normally, in case of a challenge
the member concerned withdraws from the panel of his own free will.

To concludewith thisintroductory part and prior to addressing thevarious
provisions of the Regulations relating to the maintenance of contractual stability
between professional players and clubs, it appears to be appropriate to point out
certain specific aspects of the activity and the nature of the DRC, which are of
importancein order to better understand the background of itsdecisions, in particular,
if their content is compared to a possible decision of CAS following the pertinent
appeal arbitration procedure. Yet, it should also once again be emphasised that,
despite this particularities, only very few of the decisions passed by the DRC are
being amended by CAS.

Thefirst two aspectsto be mentioned, concern procedural issues. Firstly,
contrary to the procedure at CAS, as ageneral rule, proceedings before the DRC
are conducted exclusively inwriting.t Considering the very high number of disputes
having to be adjudicated by the chamber on the occasion of every single one of its
meetings, this procedural ruleisan absolute must in order to guarantee the proper
functioning of the DRC. As a result, as opposed to the arbitration procedure at
CAS, where a hearing is regularly convened,® the parties to a dispute are not
invited to a hearing in front of the members of the DRC. Secondly, in case of an
appeal at CAS, the panel in charge of the relevant arbitration procedure typically
has a wider range of documents and information at its disposal than the DRC at
thetime of taking itsdecision. Thisismainly dueto thefact that the party deciding
to appeal adecision of the chamber in front of CAS will try to provide the panel
with additional documentary evidencein support of its position, while having the

6 Cf. art. 24 para. 2 of the Regulations.

7 Cf. art. 7 para. 2 of the Rules governing the procedures of the Players' Status Committee and the
Dispute Resolution Chamber.

8 Cf. art. 8 of the Rules governing the procedures of the Players’ Status Committee and the Dispute
Resolution Chamber.

9 Cf. art. R57 para. 1 and 2 of the Code of Sports-related Arbitration and Mediation Rules.
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possibility to specifically address the motivations and considerations of the DRC.

Suchlineof actionispandered by the Code of Sports-related Arbitration
and Mediation Rules, according to which the panel shall havefull power to review
the facts and the law.%° These two differencesin the proceedings before the DRC
and the CAS may obviously have an impact on the appreciation of a concrete
matter and consequently, may lead to (partially) different conclusions. However,
please be once again reminded that in the vast mgjority of the affairs, CAS confirms
the decisions of the DRC in their entirety.

Onelast point that should also be mentioned isthe fact that, contrary to
thearbitratorsat CAS, which all need to be personalitieswith full legal training,**
not all the members of the DRC have alegal education. In fact, only the chairman
and the deputy chairman of the chamber are required to be qualified lawyers.

This particularity, which at first sight might give reason to some
amazement, isactually acommon circumstance also for ordinary labour courts, at
least in Switzerland. In thelatter country, the organisation of the courts, like many
other procedural aspects, is governed at cantonal level. In the canton of Zurich,
die pertinent act isthe “ Act on the organisation of courts and public authorities’
(loose trand ation).*2

§12 of the relevant act governsthe line-up of the labour court by means
of the so-called “ assessors’ (loose translation —*“ Beisitzer” ). The latter may be,
but do not necessarily needto be, laymen, i.e. personalitieswithout legal education,
of which half must be representatives of the employers and half representatives
of the employees (principle of equal representation).®® The “ assessors’ are
appointed by public voting.

When called to judge on a specific employment-related dispute, which
fallsunder the competence of apanel of thelabour court, in practice the court will
adjudicate in the presence of a president and two “ assessors’, i.e. one
representative of the employers and one representative of the employee's.** In
this respect it has to be emphasised that, despite the pertinent act not explicitly
mentioning it, the president aways needsto be apersonality with full legal training.

The members of the DRC all have a profound knowledge of the
Regulations, can prove a wide experience with respect to the administration of
football, in particular, asregardstransfers and the rel ationship between professional
players and clubs, and have a recognised competence and distinct understanding
of the different mechanisms that play a key role when it comes to contractual
relations between clubs and professional players. They all have beeninvolved in
the pertinent businessfor severa years. All of these el ements make of each member

10 Cf. art. R57 para. 1 of the Code of Sports-related Arbitration and Mediation Rules.

1 Cf. art. S14 of the Code of Sports-related Arbitration and Mediation Rules.

12 * Gesetz Uiber die Gerichts- und Behérdenorganisation (GOG)” : www?2.zhlex.zh.ch/appl/
zhlex_r.nsf/0/C9C6078FD1A80A6 EC12577E1004794E5/$file/211.1_10.5.10_71.pdf.

18 Cf. § 12 para. 2 GOG

14 Cf. § 15 para. 1 GOG
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of the DRC a personality with high competencein the area of relevance, allowing
them to cope perfectly with the requirements of their position asamember of the
chamber. It is probably for this precise reason that, compared with the reasoning
of the various panels of CAS, the decisions of the DRC may appear to be mainly
resting upon the principles contained in the Regulations and general legal principles
rather than on specific provisions of contractual and civil law. However, the fact
that, asalready reiterated on various occasi ons, the decisions passed by the chamber
normally stand in front of CAS, despite the latter possibly coming from aslightly
different perspective, is best proof for the quality of the work performed by the
DRC and all of its members.

2. The various provisions of the Regulations on the Satus and Transfer
of Players pertaining to the stability of contracts

2.1  General principles in accordance with contractual (labour) law

If in September 2001 you had asked somebody familiar with thelegal framework
in placein the “pre-Bosman” era®® about the contents of the Regulations relating
to the maintenance of contractual stability between professional playersand clubs,
he or shewould certainly have answered you that the new concept wasarevolution.
Yet, if you ask somebody who has not been influenced by the previously existing
transfer system and has some knowledge of contractual and/or labour law to
comment on the current provisions of the Regulations pertaining to the stability of
contracts,’® that person will immediately recognise that many of the fundamental
aspects addressed in the relevant section of the Regulations simply reflect general
principles of contractual and labour law.

2.1.1 Respect of contract®”

Thefirst provision of Chapter 1V. of the Regulationsrecall s the absol utely central
principle of contractual stability and contractual law —“ pacta sunt servanda” .

15 Reference shall be made in particular to the Regulations for the Status and Transfers of Players
in place between 1991 and 1 September 2001, which did not, or only to a quite limited extent (cf.
in particular, art. 14 of the 1997 edition of the Regul ations), take into account the conclusions of the
Bosman ruling: Union Royale Belge des Soci étés de Football Association ASBL & othersv. Jean-
Marc Bosman; Case C-415/93, [1995] ECR 1-4921.

16 The wording of the pertinent provisions of the 2001 edition of the Regulations (cf. art. 21 et
seqq. of the 2001 edition of the Regulations and art. 12 and 13 of the Regulations governing the
Application of the 2001 edition of the Regul ations) significantly differed from the current wording
of the articles concerned (cf. art. 13 to 17 of the 2010 edition of the Regulations). However, the
fundamental principlesand the substance of the relevant provisions have remained unchanged. The
current text was implemented in the Regulations on 1 July 2005 and has, except from very few
adaptations, remained unchanged to date.

7 Art. 13 of the Regulations.
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Like any other contract concluded for a predetermined period of time,*®
a contract between a professiona player'® and a club may only be terminated
upon ordinary expiry of the term of the contract or by mutual agreement. A
contrario, it isinherent to the wording of the article concerned that at the end of
the stipulated contractual duration, or following the termination of the contract by
mutual agreement, both parties are no longer bound one to the other and are free
tolook for new engagementswithout the need of the approval or any authorisation
of the other party.

2.1.2 Terminating a contract with just cause®

Apart from stipulating another implicitness of contractua law, art. 14 of the
Regulations is the first one to neatly illustrate a further central element of the
provisions of the Regulations pertaining to the maintenance of contractual stability
between professional playersand clubs. Therelevant section of the Regulationsis
based on the principle of reciprocity. In other words, the same behaviour (or
misbehaviour) shall, mutatis mutandis, lead to the same consequences,
independently of the responsible party (player or club).

Abiding by the aforementioned principle, and while referring to awell-
established principle of contractual law, art. 14 of the Regulations states that a
contract may be terminated by either party without consequences of any kind
where there is a just cause.

Whether a just cause for the early termination of a contract signed
between aprofessional player and aclubisgiven or not must, in case of adispute,
be assessed while considering all specific and particular circumstances of the
concrete case. Consequently, it is not possible to provide a straightforward list of
occurrences that constitute just cause. Yet, in abstract terms, only a breach of the
contractual obligationsby oneparty whichisof acertain severity justifiestermination
of a contract without prior warning by the other party. Moreover, just cause is
generally to be considered as given when there are objective criteriawhich do not
reasonably permit expectation of a continuation of the employment relationship
between the parties.?

Consequently, should, for example, aplayer intend to prematurely terminate
his contract claiming that he has just cause, and should the club object to such
reasoning, it will be up to the competent deciding authority that will have to deal
with the specific dispute, to assessthe matter, taking into account all particularities

18 |t is afeature of contracts concluded between professional players and clubs that they always
run for a predetermined period of time (cf. art. 18 para. 2 of the Regulations). The whole concept
behind the provisionsrel ating to the maintenance of contractual stability isbased onthat fundamental
condition.

9 A player who has awritten contract with aclub and is paid more for hisfootballing activity than
the expenses he effectively incurs (cf. art. 2 para. 2 of the Regulations).

2 Art. 14 of the Regulations.

2L Cf. CAS 2008/A/1517, para. 56, with reference to CAS 2006/A/1180, para. 8.4.
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and specificities of the concrete case at stake, including, in particular but not
limited to, all given circumstances and the stance of the parties.

Bearing in mind the just mentioned considerations, one may conclude
that, asageneral rule, for aparty to have ajust causeto early terminate a contract,
the other party needsto have seriously neglected its own contractual obligations.
As aresult, the fact that the party prematurely terminating a contract with just
cause will not suffer consequences of any kind obviously does not mean that the
counterparty will also remain free from any possible liability. On the contrary,
normally and at the request of the party having put an end to the contractual
relation with just cause, the counterparty will be required to pay compensation?
and possibly, also sporting sanctionswill beimposed onit.Z In other words, creating
or setting a valid reason for the other party to early terminate the contractual
relation by seriously neglecting contractual obligations, is, mutatis mutandis,
regarded as the equivalent to having personally terminated the relevant contract
without just cause.

2.1.3 Terminating a contract without just cause — payment of compensation?*

Onceagain, it fully correspondsto awell-established and recogni sed fundamental
principle of contractual law that a party in breach of a contract shall pay
compensation to the other party concerned. Art. 17 par. 1 of the Regulations does,
initsfirst part, simply take up this concept, while once again abiding by the principle
of reciprocity.

It is commonly known that the principle as such is recognised also
amongst the various stakeholders of the world of football. However, as it is so
often, the devil is in the details and so it is here specifically when it comes to
calculating the compensation that should become payable. That point isthe source
for so many intensive discussions, not only at DRC and CASlevel, but also amongst
player and club representatives, officials and lawyers. Without pretending to be
exhaustive and within the limits of the scope to be covered by the present article,
theissue of the cal culation of the compensation duein case of terminating acontract
without just cause will be address in this short essay later on (cf. point 2.2.5
below).

2.2 Particularities of the Regulations on the Satus and Transfer of Players

As shown in the preceding paragraphs, with respect to the maintenance of
contractual stability between professiona playersand clubsthe Regulationsfollow
abasic structurethat isfully inlinewith the principles of contractual (Iabour) law.
Contracts need to be respected, if a party has a just cause it may proceed to

2 Art. 17 para. 1 of the Regulations.
2 Art. 17 paras. 3 and 4 of the Regulations.
2 Art. 17 para. 1 of the Regulations.
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prematurely terminate the contract without suffering any consequenceswhatsoever
and finally, if aparty terminates a contract without just causeit will inall casesbe
liable to pay compensation to the respective counterparty.

Besides this set of elements, the pertinent chapter of the Regulations
containsalso aseries of further essential componentswhich takeinto consideration
the particul arities and the specificity of therelation between aprofessional player
and aclub. In thisregard, it appearsto be of particular importance to emphasise
that all of therelevant el ementswhereintroduced in the Regulationsin September
2001 following the exchange and intensive discussions that the joint FIFA/UEFA
delegation had with the European Commission on the acceptance of the transfer
rules established by FIFA and which ultimately led to the agreement reached
between the aforementioned parties in March 2001. Within the scope of the
af orementioned process, FIFA held repeated consultation meetingswith thevarious
interested stakeholders, most notably the member associations, clubs as well as
player representatives (FIFPro). The particularities to be incorporated in the
Regulationswith respect to the maintenance of contractual stability obvioudly formed
part of the most discussed topics. But finally, the various componentsthat eventually
found their way into the Regulations,? and which will be addressed one by onein
the following paragraphs, were, to some extent as part of a wider compromise,
supported by the general agreement of all the interested stakeholders, a fact that
obviously contributesto enhance their legitimacy and appropriateness.

2.2.1 Sporting sanctions?®

Asaready exposed, inall cases, the party (player or club) found to bein breach of
a contract shall pay compensation to the counterparty. Yet, considering the
paramount importance rightly given by the Regulations to the maintenance of
contractual stability, it was considered appropriate to provide for a mechanism
that would further strengthen the relation between a professional player and his
club and serve as a supplementary deterrent for clubs and players (reciprocity) to
unilaterally terminate their contracts without just cause.

On the basis of reasonable considerations, the means chosen directly
affectsthe sporting activity of both, players and clubs. However, within the spirit
of proportionality, it was also deemed appropriate to limit the application of such
additional measuresto thefirst part of the duration of the contract of aprofessional

% The relevant elements are: sporting sanctions and the introduction of the protected period (cf.
art. 17 para. 3 and 4 as well as point 7 of the Definitions section of the Regulations); the joint
liability of the new club for the payment of compensation for unjustified breach of contract that a
professional player may berequired to pay to hisformer club (cf. art. 17 para. 2 of the Regulations);
the responsibility of aclub inducing aplayer to breach the contract with hisformer club (cf. art. 17
para. 4 of the Regulations); theintroduction of the sporting just cause (cf. art. 15 of the Regulations);
the objective criteriafor the cal culation of the compensation duein case of termination of acontract
without just cause (cf. art. 17 para. 1 of the Regulations).

% Art. 17 para. 3 and 4 of the Regulations.
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player. In fact, a general agreement was found to defend contractual stability
throughout the duration of a contract, but particularly and with al rigour for a
certain period of time at the beginning of the pertinent contractual relation.

Inthisrespect, itisworth reaffirming that the principle of the maintenance
of contractual stability representsacrucial theme of the agreement between FIFA/
UEFA and the European Commission reached in March 2001. This agreement
and its pillars represent the core of the Regulations. By means of the relevant
provisions, the DRC, as you will remember a deciding authority composed of an
equal number of representatives of players and of clubs, is asked to sanction the
party that it considers responsible for the unilateral breach of an employment
contract without just cause, in order to reinforce the essentia principles of the
Regulations.?” The sanction must serve as a reminder to the faulty party that its
conduct will not betolerated in theworld of football aswell asto ensurethat other
members of the football family will reconsider before damaging someone with
such conduct.

The important supplementary deterrent was implemented in the
Regulationsin the form of sporting sanctions.

As far as players are concerned, in addition to the obligation to pay
compensation, sporting sanctions shall also beimposed on any player found to be
in breach of acontract. This sanction shall be afour-month restriction on playing
in official matches, and in the case of aggravating circumstances the restriction
shall last six months.?®

As far as clubs are concerned, in addition to the obligation to pay
compensation, sporting sanctions shall also beimposed on any club foundtobein
breach of a contract. The club shall be banned from registering any new players,
either following anational or aninternationa transfer, for two entireand consecutive
registration periods. It goeswithout saying that theimposition of such aregistration
ban is a strong sanction for the club, since it has a direct impact on the
competitiveness of the clubin national and international club competitions.

However, asaready mentioned, the application of the sporting sanctions
islimited to aspecific period of the contract, i.e. to the so-called protected period.

The protected period is “a period of three entire seasons or three
years, whichever comes first, following the entry into force of a contract,
where such contract is concluded prior to the 28" birthday of the professional,
or two entire seasons or two years, whichever comes first, following the entry
into force of a contract, where such contract is concluded after the 28"

2"The DRC isthe competent deciding body when it comesto disputes between clubs and professional
playersin relation to the maintenance of contractual stability in connection with a request for an
international transfer certificate (ITC) aswell as, asagenera rule, for employment-related disputes
between a club and a player of an international dimension (cf. art. 24 para. 1in combination with
art. 22 lit. a) and b) of the Regulations).
2 Cf. art. 17 para. 3 of the Regulations.
2 Cf. art. 17 para. 4 of the Regulations.
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birthday of the professional” .*

Conseguently, and as explicitly stated in the pertinent provisions of the
Regulations, in addition to being liablefor the payment of compensation for breach
of contract, players and clubswill possibly suffer sporting sanctions™ only if the
relevant unjustified termination of the contract in question occurred during the
protected period. In summary: if the contract isterminated, either by the professional
player or by the club, without just cause during the protected period, then the
consequence for the faulty party will be to be obliged to pay compensation and in
addition, the possible imposition of sporting sanctions. If, however, the breach
occurs after the protected period, sporting sanctions do not need to be taken into
consideration anymore.

With respect to the protected period it is finally of importance to state
that the protected period starts again when, while renewing the contract, the duration
of the previous contract is extended.*

To concludewith the brief exposition pertaining to the sporting sanctions,
it is indispensable to stress that the premature termination of a contract without
just causeisalwaysinadmissible. Therefore, any statement or allegation that after
the end of the protected period aplayer (or aclub) hasaright to terminate his (its)
contract must vehemently berejected. The early termination of acontract without
just cause is always a breach of contract, independently of whether it occurs
during or after the protected period. The only difference is to be found in the
consequences of such illegitimate behaviour. If the breach occurred during the
protected period, then besides obliging it to pay compensation, sporting sanctions
might be imposed on the faulty party. Should the breach, however, occur after the
protected period, solely compensation will become payable.

2.2.2 Joint liability of the new club for the payment of compensation due
by the players?

Whenever a professional player has to pay compensation to a club for having
prematurely terminated a contract without just cause, the new club for which the

30 Cf. point 7 of the Definitions section of the Regulations.

81 Although the wording of the Regulations seems to indicate that in case of termination of a
contract without just cause during the protected period the imposition of sporting sanctions on the
player or the club respectively is mandatory, in its constant and well-established jurisprudence the
DRC considers to have a certain margin of discretion with respect to this question, and at times
renounces to the imposition of sporting sanctions, on both players and clubs, despite the breach
having occurred during the protected period. Yet, the discretion is limited to deciding whether or
not to impose sporting sanctions. In case the DRC concludes to impose sporting sanctions, it
cannot go below the sanction provided for in the Regulations and, for example, suspend the player
only for a period of 3 months or impose a registration ban on the club covering one registration
period only.

% Cf. art. 17 para. 3, in fine, of the Regulations.

3 Art. 17 para. 2 of the Regulations.
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professiona player registersafter the contractual breach will bejointly and severally
liable for the payment of the relevant compensation. According to the well-
established and constant jurisprudence of the DRC based on the current structure
of the chapter of the Regul ations governing the maintenance of contractual stability
and the wording of the provision in question,* thisis an automatic consegquence.
Thenew clubwill beresponsible, together with the player, for paying compensation
to the former club, regardless of any involvement or inducement to breach the
contract. The consistent approach of the DRC has been confirmed by the CASon
various occasions.®

Obviously, the pertinent provisionisto the benefit of the players. It takes
into account that a club that iswilling and ready to sign a contract with a player,
who has | eft his previous club prior to the ordinary expiry of his contract without
valid reason and without reaching a mutual agreement with said club, although
possibly not having directly influenced the player’sdecision, was nevertheless all
set to acquire the services of the player. In other words, the new club was in any
case interested in the player. Consequently, had it proceeded in accordance with
the appropriate and habitual course of action, it would have contacted the player’s
previous club in order to negotiate the transfer of the player,* and would have had
to pay thetransfer compensation agreed upon with the player’sformer club, subject
to both clubs and the player finding acommon understanding on the terms of the
player’smoveto anew club prior to the end of his contract with his previousclub.

Despite the abovementioned considerations, it appears essential to
emphasise that the main and primary debtor for the payment of the compensation
due for the committed contractual breach is and remains the professional player.
Equaly, it needsto be pointed out that when establi shing the amount of compensation
due, the DRC never takesinto account the fact that the new club of the player will
in any case be jointly and severally liable for its payment. In other words, the
relevant compensation isand will alwaysbe exclusively calculated on the basis of
the damage caused by the professional player having terminated his contract
prematurely and without just cause and his behaviour in this respect.*”

3 The current structure and wording of art. 17 para. 2 of the Regulations cameinto forceon 1 July
2005. Inthe 2001 edition of the Regulationsthe format was adifferent one. While under the current
wording thejoint liability of the new club for the payment of compensation due by the professional
player to his previous club automatically arises with the decision obliging the professional player
to pay compensation, the 2001 edition of the Regulations stated that the professional player would
haveto pay the due compensation within one month. If the player wasregistered for anew club and
had not paid the due compensation within the mentioned one month time limit, only then the new
club was deemed jointly responsible for the payment of the relevant compensation (cf. art. 14 para.
2 and 3 of the Regulations governing the Application of the 2001 edition of the Regulations).

% Cf., amongst others, CAS 2006/A/1075 Al Dhafra v/iZakaria & F.C. Istres; CAS 2006/A/1141
Moises Moura Pinheiro v/FIFA & PFC Krilja Sovetov; CAS 2007/A/1298 Wigan Athletic FC v/
Heart of Midlothian, CAS2007/A/1299 Heart of Midlothian v/Webster & WiganAthletic FC, CAS
2007/A/1300 Webster v/Heart of Midlothian.

% |n thisregard, cf. art. 18 para. 3 of the Regulations.

87 For more details with respect to the calculation process, cf. point 2.2.5 below.
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2.2.3 Inducement to breach of contract by the new club®

Another important particularity of the provisions pertaining to the mai ntenance of
contractual stability of the Regulations concerns the responsibility of aclub that
inducesaplayer to breach his contract with hisformer club. It goeswithout saying
that such stance isinadmissible and can by no means be accepted. Certainly, the
premature termination of an existing contract without just cause undermines the
principle of contractual stability. But, doubtlessly, the same goes for the totally
unjustifiable conduct of a club, which being interested in the services of a
professional player approachesthe latter with the aim of persuading himto terminate
his existing contractual relation without any valid reason at all.

It was therefore of paramount importance for FIFA to also address such
situation with appropriate meansin the Regulations, in order to be ableto properly
safeguard the principle of maintenance of contractual stability, which, as already
repeatedly mentioned, representsacrucial theme of the agreement between FIFA/
UEFA and the European Commission reached in March 2001 and is one of the
pillarsif not the actual core of the Regulations.

Sporting sanctions shall therefore be imposed also on any club found to
have induced a breach of contract. The nature of the sanction is the same as for
aclub having terminated acontract without just cause, i.e. the club shall be banned
from registering any new players, either following a national or an international
transfer, for two entire and consecutive registration periods.

Theinducement to abreach of contract isaccessory to the actual breach.
Thisfundamental principle leadsto two main conclusions. Firstly, wherethereis
no claim for breach of contract against a professional player there cannot be a
claim for inducement to such a breach against any club. In other words, it is not
possibleto pursue an action against the new club only, without claiming the breach
of contract committed by the professional player. Secondly, and asexplicitly stated
in the Regulations, the relevant sporting sanction may only beimposed on the new
club that induced a contractual breach if the termination of contract without just
cause by the professional player occurred during the protected period. In fact, it
would not appear to be appropriate to sanction the instigator more severely than
the party actually committing the breach. And, as already exposed at an earlier
stage, sporting sanctions against a player early terminating his contract without
just cause, may only beimposed if the breach occurred during the protected period.*

So asto further foster the deterrent effect on any club possibly considering
inducing aprofessional player to breach his contract, the relevant provision of the
Regulations contains a regulatory presumption which leads to the reversal of the
burden of proof. In fact, it is to be presumed, unless established to the contrary,
that any club signing aprofessional player who hasterminated his contract without
just cause hasinduced that professional player to commit abreach. In other words,

% Art. 17 para. 4 of the Regulations.
% Cf. Art. 17 para. 3 of the Regulations.
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it is not up to the former club to prove the inducement, but it is rather the
responsibility of the new club to provide evidence that, despite having signed the
professional player, it did not induce the latter to the breach. By means of this
construction, additional burden isimposed on any potential new club, withtheaim
of having any possible thought about inducement to breach of contract duly
reconsidered.

Finally, and for the sake of good order, it should be reminded that the
possible imposition of sporting sanctions against a club found to have induced a
professional player to breach his existing contract with his former club, always
comes to add to the joint liability of the new club with respect to the payment of
compensation due by the professional player to hisformer club for the unjustified
early termination of the contract.

2.2.4 Sporting just cause™

It isone of the fundamental rules of the*Laws of the Game” that afootball match
is played by two teams, each consisting of not more than eleven players, one of
whom isthe goa keeper.*> Conseguently, it may well be that a professional player
isbeing regularly paid by hisclub, isorderly participatingin al thetraining sessions
with the first team of the club, is admitted to al of the club’s activities, without
exception, is called to media and social events, can benefit from the entire
infrastructure of the club, hasthe medical staff at hisdisposal and receivesall the
needed medical assistance — short: the club is fully complying with all of its
contractual obligationstowardsthe player. However, the player is (almost) never
fielded in official matches.

Under such circumstances it cannot be claimed that the professional
player concerned would be in a position to invoke a just cause to prematurely
terminate his (long-term) contractual relation with the club. Nevertheless, it was
recognised that, from a purely sporting point of view, it might appear appropriate
for such a player to have the possibility to leave his club prior to the ordinary
expiry of hiscontract under facilitated terms. Yet, in order to avoid potential abuse,
the field of possible application of such a measure had to be clearly defined and,
aboveal, limited.

The provision of the Regulationsintroducing the sporting just cause, first
and foremost, provides for two mandatory conditions for a professional player to
be entitled to invoke such reason for the early termination of his contract.

First of al, the player needs to be an “ established professional” . The
Regulations do not define the latter term. And, unfortunately, to this day, thereis
not one decision of the DRC that would have had to address thisissue. Consequently,

40 Cf. art. 17 para. 2 in combination with art. 17 para. 4 of the Regulations.

4L Art. 15 of the Regulations.

4 Cf. Law 3: www.fifa.com/mm/document/affederati on/generic/81/42/36/lawsofthegame
_2011 12 en.pdf.
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reference to existing jurisprudenceis not possible either. From the example used
at the beginning of this subsection of the present short essay it can befelt that the
key element of the scope of the pertinent provision is that a player with a certain
level of footballing skill does not have sufficient opportunities in his club and
therefore, might wish to move to a new club in order to obtain the possibility to
play competitive football on aregular basis. Furthermore, in abstract terms, the
player in question will haveto have completed histraining period. In thisrespect,
maybe reference might be made to the provisions of the Regulations on training
compensation.® Equally, thelevel of footballing skillsof the player should probably
be taken into account. Such skills should be at least equivalent to those of his
team-mateswho appear regularly. And finaly, also the course of hishitherto existing
career should be duly considered. Was heregularly fielded with his previous clubs?
Was he regularly fielded during the previous seasons with the current club? — A
change of coach may have made the difference. Trying to find a negative
delimitation, asageneral rule, it would seem to be quite difficult, for example, for
areserve goakeeper to invoke sporting just cause. The player’s paosition on the
pitch, injuries or suspensions sustained during the course of the season aswell as
other reasons that may justify, from a purely sporting point of view, the fact that
the player was not regularly fielded will all need to be taken into consideration by
the competent authority if asked to assess whether a specific player can be
considered an established professional.

In order to provide the competent deciding body with the necessary
scope of discretion needed, so asfor it to be in a position to take into account all
the specific and concrete circumstances of a particular professional player, the
article concerned statesthat the existence of sporting just cause shall be established
on a case-by-case basis.

The second mandatory condition isthat during the course of the season
the professional player needs to have appeared in fewer than ten per cent of the
official matchesin which his club has beeninvolved. “ Appeared’ meansthat the
player was fielded and actively took part in the game. Official matches are the
ones played by the club in the national league championship, national cups and
internationa championshipsfor clubs, but not including friendly and trial matches.*
A controversia point is whether it is the number of appearances in games that
need to be considered when addressing the ten per cent limit, or rather the minutes
effectively played therein. The DRC and the CAS do not appear to have the same
understanding as regards this point. While the DRC, based on a grammatical
interpretation of the relevant provision, concluded that the floor of ten per cent
needs to be established on the basis of the official matches in which the player
participated (number of appearances) and not the minutes,* the CASinitsso far
unique award relating to that specific point preferred to judge that the minutes

4 Cf. in particular, Annexe 4, art. 1 para. 1 of the Regulations.
4 Cf. point 5 of the Definitions section of the Regulations.
% DRC meeting of August 2007, decision no. 871322 on FIFA.com.
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effectively played need to be the appropriate basis.*

A further important element to be emphasised isthat aprofessional player
may invoke sporting just cause only at the end of the season, more precisely inthe
15 daysfollowing the last official match of the season of the club for which heis
registered.*” Following that limited period of time, hewill not havethe possibility to
refer to hisvery restricted appearance with the team during the past season anymore
in order to justify hiswish to prematurely terminate the existing contract. Should
the professional player nevertheless decideto leave the club, hewill risk suffering
the consequences of terminating a contract without just cause,® unless hewill be
able to satisfy the competent authorities that he had a“normal” just cause for the
early termination of the contract.* Normally, thelatter will not be easy to achieve,
if we start from the assumptions as exposed in the example made at the beginning
of the present subsection of this short essay. In this respect, it should be stressed
that the notice of termination referring to sporting just cause must be received by
the club personally during the time framefixed by the pertinent provision.

In case the existence of a sporting just cause will be confirmed, the
player will not suffer any sporting sanctions for having decided to prematurely
terminate his contract. However, considering that, as already explained, the club
did actually not neglect its contractual obligations but the reasons of the early
termination of the contract are motivated by pure sporting considerations,
compensation may still become payable. The respective amounts should though
normally be assessed at areasonable low level.

For the sake of good order, and taking into account that, admittedly abit
asasurprise, in practice at times the question arises, it should be mentioned that
only professional players and not clubs may invoke sporting just cause to early
terminate an existing contractual relation. Thisshould actually become clear already
when reading the pertinent article, but at the latest when considering the scope of
the provision concerned.

Despite the possibility for a professional player to terminate a contract
on sporting just cause having been introduced in the Regulations in September
2001,% to this day, hardly any case based on sporting just cause was referred to
the DRC.

If one was to try to identify the reasons for such little impact of the
provisionin question, it might be reasonabl e to consider that aplayer, whoisbeing
fielded by itsclub on very few occasionsonly but ispaid hissalary punctually and
receivesaperfectly proper treatment from hisclub in accordance with the relevant
contract, will only consider leaving the club if heissurethat hewill beableto find
a new club where he will have the possibility to play competitive football on a

46 CAS 2007/A/1369 Omonigho Temile v/FC Krylia Sovetov Samara.

47 Cf. art. 15, infine, of the Regulations.

4 Cf. art. 17 of the Regulations.

4 Cf. art. 14 of the Regulations.

50 Cf. art. 24 of the 2001 edition of the Regulations and art. 12 of the Regulations governing the
Application of the 2001 edition of the Regulations.
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regular basis. In case no club shows areal interest in his services, the player will
probably prefer to adhere to his existing contract, despite his situation not being
(fully) satisfactory from a sporting point of view. Obvioudly, the fact that a player
remainswithout actually playing official matchesfor aconsiderable period of time
prevents him from showing his skillsand qualitiesto potentially interested clubs.
As aresult, the whole matter risks ending up in avicious circle, since the chance
that a club will show its interest in the services of the player will diminish
continuoudly.

On the other hand, if anew club shows areal interest in the services of
the professional player, it will probably contact the current club of the player and
explore the possibility of a transfer on reasonable terms. Considering that the
interest of the current club in the services of the player appearsto be quite limited
(otherwise, they would probably field him more frequently), asagenera rule, the
regquested transfer compensation will not be exorbitant and atransfer of the player
to the new club on mutual agreement between all the parties concerned will be
achievable. Compared to having to go through a procedure, where the actual
existence of asporting just cause heedsto be established by the competent authority,
and where, ultimately, compensation might till haveto be paid, an agreed transfer
appearsto bethe more suitable option for aprofessiona player, which will guarantee
him clearer circumstances and higher legal security.

2.2.5 Calculation of the compensation due in case of terminating a contract
without just cause™

As already mentioned, in full line with contractual law principles, also the
Regulations state that, in al cases, the party (club or player) found to bein breach
of acontract shall pay compensation.> The reciprocal obligation to compensate
the counterparty in case of breach of contract is of high significance for the
protection of the essential principle of contractual stability. In fact, not only isit
important to create and establish means that serve as a deterrent to breach a
contract (prevention), it isalso pivotal to set clear and unequivocal signsthat if a
contractual breach is neverthelesscommitted, it will not be accepted and the party
concerned will have to suffer the appropriate consequences (repression).

But the Regulations are not satisfied with explicitly mentioning that
principleand, in addition, include certain general guidelinesrelated to the calculation
of the relevant compensation for the competent deciding authority, which aim at
providing akind of orientation but also at avoiding takinginto consi deration elements
not corresponding to the spirit of the agreement reached between FIFA/UEFA
and the European Commission back in March 2001.

Having said that it is however crucial to emphasise that the wording
chosen for the relevant provision still grants a wide margin of discretion to the

SLArt. 17 para. 1 of the Regulations.
%2 Cf. point 2.1.3. above.
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competent deciding body when it comesto assessing the compensation payablein
a specific affair.

a) Contractual clauses relating to compensation

When looking at the detailsof art. 17 par. 1 of the Regulations, asafirst point, one
will notethat it ispossiblefor the parties (professional playersand clubs) to stipulate
in their contract, and thus establish in advance, an amount due by the faulty party
in case of unjustified early termination of the contractual relation. In this respect,
it should be noted that the sportslegidation of certain countries providesfor such
aclause to be included as compulsory in contracts.>® On the other hand, (sports)
legidation of other countries prohibitstheinclusion of such aclauseintheir contracts
asit isnot compatible with mandatory labour law.

When having to examine such clauses, the DRC, aswell as CAS, have
constantly confirmed that they need to comply with the fundamental principle of
proportionality. In case the amount stipulated in the contract appears to be
disproportionate, in particular, if compared to the remuneration to which the
professional player concerned isentitled to on the basis of the same contract, then
the respective compensation may be reduced to a reasonable and appropriate
level >

Another aspect of relevance when speaking about contractual
“ compensation clauses’ is the distinction between a so-called “ liquidated
damages clause” and the so-called “ buy-out clause”.

If the parties to a contract agree on a “ liquidated damages clause” ,
then their aim isactually to somehow evaluate in advance the damage that will be
caused by a possible early termination of the contract without just cause. This
might not always be very easy: can a party, for example, really know already
today all aspects of relevance that it needs to consider for the case that the
counterparty should commit a breach of contract in the (near or not so near)
future?n any case, considering the af orementioned principle of proportionality, a
properly drafted “ liquidated damages clause” should be declining over time,
since, in principle, and ageneral agreement should exist on that point, the damage
caused by an unjustified early termination of acontract — by the player or the club
—will belower the closer it isto the ordinary expiry of the contract.

If, however, the parties agree on a “ buy-out clause”, then aright is
conferred to the counterparty to prematurely terminate the contractual relation at
any time against the payment of afixed sum stipulated in the pertinent contract.

58 E.g. Spain, Real Decreto 1006.

5 DRC meeting of November 2004, decision no. 114796 on FIFA.com, and CAS 2004/A/780
Christian Maicon Henning v/Prudentopolis & FIFA; DRC meeting of January 2006, decision no.
16394 on FIFA.com, and CAS 2006/A/1082 Real Valladolid CF SAD c/Diego Daniel Barreto
Caceres & Club Cerro Porteno, CAS 2006/A/1104 Diego Daniel Barreto Caceresc/Real Valladolid
CF SAD.
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The party that chooses to early terminate the contract by paying the
agreed amount is therefore making use of a contractual right and it does not need
to have avalid reason for putting an end to the contract. Obviously, this requires
the party concerned to be ready to pay the agreed sum without any reservation or
objection at al. A further consequence of the fact that the party is simply making
use of acontractual right isthat no sporting sanctions can be imposed on it, even
if the termination of the contract occurs during the protected period. Obviously,
the considerations are different if the party that decidesto put a premature end to
the contract does so but contests the amount payable. Then it is not making use of
the contractual right and it will haveto provethat it hasavalid reason to terminate
the contractual relation early.

It is probably one of the most difficult tasks for any deciding authority
having to look at such clauses to evaluate whether the aim was for the clause to
be treated as a “ buy-out clause” or rather as a “ liquidated damages clause” .
Consequently, particular attention should be given to this aspect when drafting the
specific contractual clause.

In casethepartiesdid not includein their agreement any specific provision
regarding the compensation duein case of apremature termination of the contract,
then the Regulations state that “ compensation shall be calculated with due
consideration for the law of the country concerned, the specificity of sport,
and any other objective criteria” .

Asalready emphasised, the af orementioned wording grantsthe deciding
authority a wide scope of discretion when having to assess the amount of
compensation due. Furthermore, it isonce again worth noting that, in full linewith
thefundamenta principle of reciprocity, the pertinent provision does not distinguish
or make any difference if it isthe club or the player that terminates the contract
without just cause prior to its expiry. The same elements, criteria and principles
shall, as a general rule, be applied when calculating the compensation payable,
irrespective of who is the party at fault.

b) The law of the country concerned

Asregardsthelaw of the country concerned, the Regulations do not stipul ate that
it needsto be applied, but rather that it should be duly taken into consideration by
the deciding authority. As already exposed in the introductory part of this short
essay, the decisions of the DRC normally are mainly resting upon the principles
contained in the Regulations and general legal principles rather than on specific
provisionsof contractual and civil law.% Actually, you will hardly find any decision
of the DRCinwhich the question of thelaw of the country concerned was discussed
indetail. Such approachisfully covered and justified by thewording of art. 17 par.
1 of the Regulations, which, asindicated, does not oblige the deciding authority to

% Cf. art. 17 para. 1 of the Regulations.
% Cf. point 1.2 above.



46 Omar Ongaro

apply the national law. Bearing in mind their background,®” the members of the
DRC tend to motivate their decisions by resorting to their wide experience with
respect to the administration of football, in particular, asregardstransfers and the
relationship between professional playersand clubs. Their distinct understanding
of the different mechanisms playing arole when it comesto contractual relations
between clubs and professiona players, combined with constant and strict reference
to the various provisions, guidelines and principles contained in the Regulations
and supported by the application of general legal principleslead the members of
the DRC to pass decisionswhich, as confirmed by CAS, in most of the cases bear
up against a more detailed and profounder legal appreciation. Considering all of
these points, one might say that the appreciation of the various litigations by the
DRCisavery practice oriented one, supported by the necessary legal framework,
whereat abidance by the provisions of the Regulationsis strictly maintained.

¢) The specificity of sport

Long before it found its way in the treaty of the European Union,%® the term
“ gpecificity of sport” wasincluded inthe Regulations. Likethelaw of the country
concerned also the specificity of sport shall be duly considered by the deciding
authority when assessing the amount of compensation payable. To this day, the
relevant term is still lacking of concrete and perceivable contours. The DRC has
never given any clear clarification with respect to what it actually understands
under specificity of sport. However, it is regularly using that aspect in order to
adjust the compensation duein case of termination of acontract without just cause.
Actually, it is precisely by means of taking into consideration the specificity of
sport that the DRC hasfound its appropriate vehicleto let dlip in the af orementioned
practical aspect, to which it likesto give so much attention.

And for all those that would now like to start shouting and claim “ we
always knew it, specificity of sport just allows the dispute resolution bodies
of the football structures to pass decisions that do not comply with applicable
law” , here comes the immediate, vehement and motivated objection. In the first
part of the assessment and appreciation of the affair, the members of the chamber
proceed to a calculation of the compensation payable following exclusively the
other elements (other than the specificity of sport) provided for by the Regul ations
and the pertinent legal framework. Strict adherence to the various fundamental
provisions and principles concerned is always maintained. Once they have
established an amount on thisbasis, asrequired by the Regulations, they take into
consideration the specificity of sport and seek elements, particularities or case-
specific aspects, which, in the concrete matter at stake could justify an increase
or reduction of the calculated compensation. Such elements could, for example

57 Cf. point 1.2 above.
% Cf. art. 165 para. 1 of the Treaty on the functioning of the European Union (TFEU), C 83/120:
“ the specific nature of sport” .
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and without being exhaustive, be, a particularly mean behaviour of the party at
fault, in particular, from asporting point of view, thetime of the prematuretermination
of the contract in relation to the existing and applicable registration periods, the
role of the player in the squad (in both cases, the player or the club breaching the
contract), the commitment of the player to the club prior to the early termination
(againin both cases, the player or the club breaching the contract) etc. These are
all, as one will note, sport-related aspects, specific to the game of football. Asa
result, all decisions of the DRC haveto be qualified asfair and appropriate legally
speaking, and passed to the best of the knowledge and in all conscience of the
members of the chamber concerned. And once again, one should never forget
that representatives of players and clubs sit in the relevant deciding body, both
sides certainly with the clear objective of best possibly taking into account the
genera interests of the group they are representing. Yet, while perfectly knowing
their role, i.e. the one of ajudging authority and not the one of the representative
of a specific party to the dispute.

Asafinal remark, and just to give some additional indications asto what
could be understood to be the specificity of sport, reference shall be made to a
CAS award, in which the relevant panel addressed in detail that topic.®

d) Other objective criteria

Besides advising the deciding authoritiesto duly takeinto consideration the law of
the country concerned aswell asthe specificity of sport, the Regulations establish
that compensation for terminating a contract without just cause shall also be
calculated by taking into account “ any other objective criteria” .%

The Regulations do not content themselves with this general indication
but go on with providing a series of such objective criteria. Yet, here once again
the relevant provision is constructed in away to grant the deciding authority the
already repeatedly mentioned considerable scope of discretion. In fact, thelist of
objective criteria enumerated is not exhaustive.®

Furthermore, a second aspect is worth being once more reiterated. The
principle of reciprocity isreflected al'so in this particular aspect of the provision at
stake. There is no distinction about which objective criteria should be applied in
case the early termination of a contract without just cause is committed by aclub
or aprofessional player respectively. The same objectivecriteriashall, in principle,®?

% CAS 2007/A/1358 FC Pyunik Yerevan v/ Carl Lombe, AFC Rapid Bucaresti & FIFA and CAS
2007/A/1359 FC Pyunik Yerevan v/ Edel Apoula EdimaBete, AFC Rapid Bucaresti & FIFA, para.
104 and 105, respectively paras. 107 and 108.

8 Cf. art. 17 para. 1 of the Regulations.

61 .. These criteria shall include, in particular, the remuneration ..."” (emphasis added), art. 17
para. 1 of the Regulations.

62 Obviously, the concrete and particular circumstances of each specific affair, which the deciding
authority isinaposition to duly takeinto consideration within the granted wide margin of discretion,
may |ead to adifferent weighting of the various objective criteria, or even to the situation, where the
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be applied when cal culating the compensation payabl e, irrespective of whoisthe
party at fault.

Looking at the various objective criteria mentioned in the provision
concerned individually, first the remuneration and other benefits dueto the player
under the existing contract and/or the new contract are referred to.

In case of aclub prematurely terminating a contract without just cause,
in principle, the calculation of the compensation to be paid to the player can be
based on the classical notion of damage in the strict economic sense, like it is
applied for example also in the Swiss Code of Obligations (CO).% That is, the
player shall basically be compensated with an amount corresponding to what he
would have earned until the ordinary termination of the contract minus what he
earned or could have earned elsewhere. In doing so, both the aforementioned
objective criteriamentioned in the Regul ations are taken into account.

In caseof aplayer prematurely terminating acontract without just cause,
basically, the DRC aways startsits cal culation of the compensation to be paid to
the club on the basis of the remaining value of the existing contract.%* Thisdefinitely
doesnot correspond to the classical notion of damagein the strict economic sense,
since the club will not be damaged by not having to pay specific remuneration to
the player anymore. However, the DRC starts from the premise that the relevant
amount can be used as areliable indicator with regard to the economic value that
the services of the player had for the damaged club, by means of an objective
criterion.

If we start from this proposition, it would not appear to be tenablefor the
DRC not to take into consideration also the remuneration due to the player under
the new contract (second objective criterion mentioned in art. 17 par. 1 of the
Regulations). First of al, art. 17 par. 1 of the Regulationsclearly stipulatesthat the
remuneration due to the player under the new employment contract should be
taken into consideration for the calculation of the compensation due in case of a
contractual breach. Thisdecision of the“legislator”, which, asalready mentioned
earlier, wasreached after consultation with all stakeholdersof theworld of football,
needsto berespected. Furthermore, and at |east equally important, the remuneration
that a new club is ready to pay to the player is a very appropriate indication to
establish the value attributed to the services of aplayer by aclub at the moment of
the signing of the new contract. Within the specificity of sport, the economic value
attributed to the services of a player is an element which needs to be taken into
consideration when assessing the amount of compensation payableto theplayer’s
former club.

The next objective criterion explicitly referred to in the Regulationsis

deciding body has to conclude that one or the other of the pertinent criteria cannot be taken into
account for this or another reason (e.g. the claiming party did not (sufficiently) specify one (or
several) of the aspects at stake).

8 Cf. art. 337c of the CO.

64 .. the remuneration and other benefits due to the player under the existing contract ..." .
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the time remaining on the existing contract up to a maximum of five years.%

As could no doubt be recognised from the few previous paragraphs
dedicated to the remuneration due to a player under the former and the new
contract, the time remaining on the existing contract is closely linked to thesetwo
other objective criteriaand, obviously, playsafundamental role when calculating
the remaining value of the contract that was breached. Equally, the remaining
duration of the contract that was prematurely terminated needs to be taken into
account when addressing the fourth objective criterion mentioned in art. 17 par. 1
of the Regulations, i.e. the fees and expenses paid or incurred by the former club
amortised over the term of the contract. In summary, in can be concluded that this
particular criterion does not really have an independent importance with respect
to the calculation of compensation for breach of contract.

Turning our attention to thefourth objective criterion that can befoundin
art. 17 par. 1 of the Regulations,®® as afirst conclusion, it cannot be disputed that
incaseaclub, without any fault of itsown, doesnot havethe possibility to completely
amortise the investment made in order to obtain the services of the player, this
constitutes afinancial damage in the economic sense.

A debatable question could be, if the relevant fees and expenses should
be amortised not over the whole term of the employment contract, but only over
the protected period®” of the employment contract that was breached. Inits constant
jurisprudence the DRC does not follow this approach and with valid reasons.

First and foremost, art. 17 par. 1 of the Regulations clearly and
unambiguously stipulatesthat the fees and expenses paid by the former club shall
be amortised over the term of the contract, and not over the time of the protected
period only. Furthermore, the expenses paid or incurred by the former club have
been invested in order for the club concerned to sign an employment contract with
the professional player in question with a specific duration that might be longer
than the protected period. When signing the relevant employment contract, in
good faith any club (like obviously also the professional player) can and must be
ableto rely on the fundamental legal principle of pacta sunt servanda. After all,
the whol e discussion relating to the cal culation and payment of compensation for
a contractual breach precisely constitutes a core element of the principle of
maintenance of contractual stability, or, in other words, of the efforts made and
measures taken in order to guarantee full respect of the contracts by clubs and
professional players. Congruously, the club needs to be protected in its
considerations that it will have to amortise the invested amount over the entire
period of the agreed employment contract and not already until the end of the
protected period. This is, when signing the employment contract with the

8 Cf. the maximum of five years is congruent with the maximum length of a contract between a
professional player and a club as established by art. 18 para. 2 of the Regulations.

% “ The fees and expenses paid or incurred by the former club (amortised over the term of the
contract)” .

67 Cf. point 7 of the Definitions section of the Regulations and point 2.2.1 above.
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professional player, theclubisinitsgood and legitimate rightsto count on thefact
that the player will remain at the club for the entire duration of the rel evant contract
and not just for the protected period. A different approach would mean to accept
that aplayer might chooseto act unlawfully, disrespect the principle of pacta sunt
servanda, and this to the sole detriment of the club. Consequently, the DRC is
absolutely right when it considersthat the respective amount of feesand expenses
isto be amortised over thewholeterm of theinitially agreed employment contract,
and not only over the time of the protected period.

Thelast objective criterion stipulated in the Regulationsisthe protected
period.®

The outstanding and primary importance that the protected period has
asregardsthe possibleimposition of sporting sanctions on clubs and professional
players was exposed in detail previously.®® However, by explicitly including this
element also in the list of objective criteria mentioned for the calculation of the
compensation payable in case of unjustified early termination of a contract, the
Regulationsmakeit clear that it can and should al so play arolewith respect to the
latter aspect. This makes perfect sense, if we consider once again that it is one of
the paramount objectives of the provisions concerning the maintenance of
contractual stability of the Regulations to ensure that contracts are respected in
full by professional players and clubs, and within that scope, to provide for
appropriate measures and means creating a particularly strong deterrent for a
party to breach a contract during thefirst part of itsterm, i.e. during the protected
period. Therefore, any party, being it aclub or a professional player, considering
the early termination of a contract without just cause during the protected period
should be aware that, firstly, on top of having to pay compensation it will risk the
imposition of sporting sanctions,™ and secondly, when assessing the compensation
due the competent authority will duly takeinto account the fact that the contractual
breach occurred within the protected period which may result in an additional
increase of the amount due.

Obviously, the DRC may not and does not use this last of the explicitly
mentioned objective criteriato arbitrarily increase the compensation payabl e just
for the fact that the contractual breach occurred during the protected period.
However, mainly intheinteraction with other objective criteriait will certainly and
regularly refer to that particular aspect.

First of all, it hasto be pointed out that, for obviousreasons, thefact that
acontract is breached within the protected period will already have an impact on
the calculation of the compensation due when considering the time remaining on
the existing contract (which will be normally longer if the breach occurs during
rather than after the protected period), and thus on the assessment of the residual
value of the contract that was prematurely terminated. Secondly, the circumstance

8« .. whether the contractual breach fallswithin a protected period” .
% Cf. point 2.2.1. above.
0 Cf. art. 17 para. 3 and 4 of the Regulations.
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that a club or aprofessional player decide to put an end to acontract without any
valid reason during the protected period may be seen as an especialy reproachable
stance, bearing in mind the high degree of contractual stability that the Regulations
aim at guaranteeing, in particular during the protected period. Asalready indicated
previously, the DRC tends to take the parties’ specific behaviour into account in
relation to the specificity of sport.™

Thelast aforementioned point could possibly, and under thelight of Swiss
law, in particular justify awarding additional compensation to the professional player.
Infact, the Swiss Code of Obligations providesthat in case of early termination of
an employment contract without just cause by the employer, the deciding authority
may, inter alia, oblige the employer to pay the employee compensation, which the
deciding body can assess with absolute discretion with due consideration of all
pertinent circumstances. Such additional compensation may, however, not go beyond
the value of six monthly salaries.”” While the appreciation of all pertinent
circumstances would not appear to justify considering such complementary
compensation if the breach occurs after the protected period, it might well be
taken into account if the unjustified premature termination of a contract occurred
during the protected period. Obviously, it would be up to the professional player
concerned to duly claim such additional amount in front to the competent authority
and to provide the necessary argumentsin order to satisfy the deciding body that
heindeed isentitled toit. It remainsto be said that, to thisday, the DRC has never
granted any supplementary compensation on the basis of such considerations.

€) Conclusions

By strictly adhering to the provisions of the Regulations and taking into account all
of the pertinent elements,” it isthe firm will and constant ambition of the DRC to
assess an amount of compensation which adequately compensates the damage
actually suffered by the counterparty, not more and not less than that. Since one
thing iscertain: the cal culation of the compensation for the premature termination
of acontract without just cause may not and should not lead to the damaged party
obtaining any additional benefit or gain, i.e. beyond the effective harm it had to
sustain, from the unlawful behaviour of the counterparty.

The DRC regularly makes use of the wide margin of discretion that the
wording of art. 17 par. 1 of the Regulations grants, and in particular, utilises this
assigned freedom of manoeuvre to let dlip in the practical aspect, to which it
certainly feels committed and to which, therefore, it gives special attention. Yet,

™ Cf. point 2.2.5 c) above.

72 Cf. art. 337c para. 3 of the CO.

8 Cf. art. 17 para. 1 of the Regulationsand point 2.2.5. ), b), ) and d) above; as already mentioned,
the concrete and particular circumstances of each specific affair may lead to adifferent weighting of
the various objective criteria, or even to the situation, where the deciding body hasto conclude that
one or the other of the pertinent criteriacannot be taken into account for this or another reason (e.g.
the claiming party did not (sufficiently) specify one (or several) of the aspects at stake).
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once again, it does so without ever neglecting the guidelines of the Regulations,
which it isbound to respect, and the applicable legal framework.

And finally, bearing in mind all of the above considerations,’ it would
appear that the currently existing controversial discussions on the contents and
wording of art. 17 of the Regulations, which actually are mainly limited to par. 1 of
thesaid provision, i.e. the cal culation of the compensation duein case of termination
of acontract without just cause, in reality do not concern the contents and wording
of the said provision but rather have their originsin the application of thetermsin
guestion by the various deciding authorities (in particular, what is an objective
criterion?), which, depending on the different points of view, take into account
elements that are considered to be or not to be covered by the pertinent wording
anymore.

3. The relevant case law of the Dispute Resolution Chamber

After having analysed in detail the various provisions of the Regulations pertaining
to the contractual stability, in the following part of the present brief article afew
sel ected decisions passed by the DRC over the last 9 yearswill be mentioned and
shortly addressed, so asto illustrate the existing case law of the chamber relating
to this central aspect of the Regulations and the world of football in general. The
samplesaim at covering all major elementsreferred to in the preceding part of this
essay.”®

3.1 Existence of just cause / Breach of contract (no just cause)
3.1.1 General remarks

It has already been emphasised on various occasionsin this short essay,” and also
intheintroduction to the present publication, but itsimportance certainly justifiesa
further mention. The maintenance of contractual stability between professional
players and clubs constituted one of the central pillars of the agreement reached
between FIFA/UEFA and the European Commissionin March 2001 and is certainly
to be considered the core of the Regulations. It is of paramount importance for the
entireworld of football and forms an essential prerequisite for awell-functioning
transfer system. The competitive balance decisively depends from it.

The message is thus very clear: Also in football the principle of pacta
sunt servanda applies in full and a premature termination of a contract by one
party (club or player) will only be considered acceptable asan ultimaratio action.
Aslong aslessfar-reaching or incisive measures are at disposal, the latter need to
have been exercised without success prior to a party proceeding to put an early

7 Cf. point 2.2.5 above.
s Cf. point 2. above.
6 Cf. in particular, points 2.2.1 and 2.2.3 above.
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end to the contractual relationship.

These are some excerpts from pertinent DRC decisions:

- “(...) In particular, the Chamber emphasized that, in connection with
infringements of disciplinary standards, such as those alleged in the
matter at hand, the party concerned should only have the right to
terminate the contract as ultimaratio, i.e. a case of repeated and grave
incidents, which, under the circumstances, would still require that
the Claimant be warned beforehand, of the eventual consequences
of the actions, if they were to be repeated.””

- “The members of the Chamber deemed appropriate to [emphasize]
that, as a general rule, the termination of a labour relationship has
to be considered as the “ultima ratio” and that the maintenance of the
contractual stability has to be protected by the partiesin first place.””

- “(...) Furthermore, the Chamber recalled that the unilateral
termination of an employment contract being the most severe
penalisation in contractual relationships should be applied as ultima
ratio only. Consequently, and since milder sanctions, such as for
example a fine, could have been applied, the Chamber deemed that
the unilateral termination cannot be considered as in conformity with
the said legal principle of proportionality.”™”

3.1.2 The most frequent constellations

Despite every single and concrete dispute having to be considered in the light of
its specific particularities, in the course of time the DRC has elaborated clear and
well-established answers to certain recurring circumstances. These are the most
important ones.

a) Low sporting performance

Thelow sporting performance of aplayer cannot constitute ajust causefor aclub

to terminate a contract:

- “Por ultimo, los miembros de la Camara desearon destacar, en aras
de preservar la seguridad juridica y de mantener un buen orden
administrativo, la jurisprudencia firme de esta Camara en cuanto a
gue el posible bajo rendimiento de un jugador no es causa valida
para la terminacion de un contrato laboral .8

- “(...) In addition, the Chamber deemed that the allegedly bad
performance of a player during a match can be no valid reason for

7 DRC meeting of April 2009, decision no. 49339 on FIFA.com, consideration 13.

8 DRC meeting of October 2008, decision no. 108727[1] on FIFA.com, consideration 26.
 DRC meeting of September 2007, decision no. 97748 on FIFA.com, consideration 11.
8 DRC meeting of March 2008, decision no. 38804 on FIFA.com, consideration 13.
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the termination of [an] employment contract.”
b) Outstanding salaries

With respect to outstanding salaries as a just cause for a player to terminate his

contract, the DRC has adopted a quite differentiated approach.

Thefollowing excerpt illustrateswhat can be seen as something like the
genera rule:

- “The Dispute Resolution Chamber deemed appropriate to point out
that, in the past, it had on numerous occasions upheld the unilateral
termination of an employment contract by players who had,
depending on the particular circumstances of the relevant case at
stake, not received their salaries for two or more months.®”

In another of its decisions, the DRC had considered that adelay of five
days in the payment of a player’s salary does not constitute a just cause for the
player to terminate his contract:

- “(...) Yet, a minor delay of merely five days could not be considered
as a just cause, in particular in a case like the one at hand, where
the club had fully and properly complied with its financial obligations
for almost an entire year and the player never put the club in default
regarding outstanding payments (...).8%"

And even arrears of one monthly salary were not considered to be ajust
cause for aplayer to terminate his contract:

- “120] (...) This meant that, at the time the contract was unilaterally
terminated by the Claimant, the Respondent still owed him the amount
of EUR 9,191, i.e. representing just over a monthly salary under the
terms of the contract (...). [25] In view of all of the above, the Chamber
was convinced that the Claimant had had no reason to terminate his
contract with the Respondent.®*”

¢) Medical examinations

The validity of a contract between a professional player and a club may not be
made subject to a successful medical examination®. The DRC has constantly
applied thisprovisionin avery strict way and has never tolerated any flexibility.
- “I13] In this context, the members stated that the contents of art. 18
par. 4 of the Regulations was of mandatory nature and could not be
contractually amended or circumvented. The Chamber therefore stated

81 DRC meeting of January 2006, decision no. 16695 on FIFA.com, consideration 9.

82 DRC meeting of December 2008, decision no. 128557 on FIFA.com, consideration 13.
8 DRC meeting of December 2008, decision no. 128557 on FIFA.com, consideration 13.
8 DRC meeting of May 2009, decision no. 59269 on FIFA.com, considerations 20 and 25.
8 Cf. art. 18 para. 4 of the Regulations.
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that the argument of the Respondent had no legal grounds.®”
d) Work or residence permit

The validity of a contract between a professional player and a club may not be
made subject to the grant of awork permit.8” Also in this respect, the chamber has
alwaysmadeit very clear that it isnot possiblefor aclub to put forward that it was
not ableto obtain avalid work permit for the player in order to justify apremature
termination of a contract.

- “[10] In this context, the members of the Chamber referred to art. 18
par. 4 of the Regulations which stipulates, inter alia, that the validity
of a contract may not be made subject to the grant of a work permit.
[11] In this respect, the members stated that the contents of art. 18
part. 4 of the Regulations were of mandatory nature and could not
be contractually amended or circumvented (...).%"

3.2 Financial compensation in case of terminating a contract without
just cause

Asmentioned intheintroductory part of the present short essay, the most arduously
debated questionswithin the DRC, are doubtlessly those concerning the calculation
of the compensation due in case of an early termination of a contract between a
professional player and a club without just cause.

While with respect to the calculation of the compensation payable by a
club that has terminated a contract without just cause to the relevant professional
player the principles applied by the chamber have in the meantime led to a quite
tightened approach,® the same can certainly not be said for the calcul ation of the
compensation due by a professional player to his club in case of unjustified
contractual termination.

Inview of thisfact, the DRC decisions chosen for theillustration of this
element of the Regulations all refer to disputes where the termination of contract
without just cause was committed by a player. However, this shall not distract
anybody from the undisputabl e reality that contractual breaches are committedin
much higher number by clubsthan by professional players.

8 DRC meeting of February 2008, decision no. 28195 on FIFA.com, considerations 8 et seqq..

87 Cf. art. 18 para. 4 of the Regulations.

8 DRC meeting of May 2010, decision no. 510836 on FIFA.com, consideration 10 et seq..

8 Cf. point 2.2.5 d) above: In case of aclub prematurely terminating a contract without just cause,
in principle, the calculation follows the following reasoning. The player shall basically be
compensated with an amount corresponding to what he would have earned until the ordinary
termination of the contract minus what he earned or could have earned elsewhere.
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3.2.1 General remarks

TheDRCisnever tired of emphasising that, in view of theimportance of contractual

stability for theworld of football and the well-functioning of sporting competitions,

the reciprocal obligation to compensate the other party in case of a contractual
breach is of striking significance.

- “[28] In this respect, awarding compensation in favour of the damaged
party (either the player or the club, as the case may be) has proven
to be an efficient means and has always found a widespread
acceptance since it guarantees that the fundamental principle of the
respect of the contracts is duly taken care of. [29] Above all, it was
emphasised that the criteria contained in article 17 of the Regulations
are applied with the principle of reciprocity for clubs and players,
signifying that both clubs and professionals who are seen to have
committed a breach of contract without just cause will in all cases be
subject to pay compensation and, under specific circumstances, also
subject to the imposition of sporting sanctions.®”

3.2.2 Calculation of compensation in case of termination of contract without
just cause by a player — selected criteria

The DRC isconvinced that the unpredictability of the compensation payable by a
player is of paramount importance for the protection of the contractual stability.
For this precise reason it is of the firm opinion that the relevant compensation
should not be cal culated in accordance with a predetermined formula. In thisrespect,
it always refers to the wide margin of discretion that art. 17 par. 1 grants the
deciding authority. If players started playing with a price tag hanging around there
neck, thiswould bethe end of contractual stability, since potential new clubswould
be in a position to evaluate in advance whether it is more convenient for them to
negotiate a transfer and pay a transfer compensation or wait for the player to
breach the contract and have to pay an already known compensation (obviously,
thisreasoning mainly concernsthetime after the protected period, when sporting
sanctions cannot be applied anymore). The chamber therefore adheres to the
principle that the compensation should not be foreseeable.

- “(...)In this respect, the DRC acknowledged that the First Respondent
deemed that the compensation payable to the Claimant should
correspond to the remaining value of the contract concluded between
him and the Claimant. (...) In the Chamber’s opinion, giving credit to
such argument would allow any party to ‘ calculate’ how much a breach
of contract would cost and would not only go against the

% DRC meeting of April 2009, decision no. 49194 on FIFA.com, consideration 28 et seq.; for the
deterrent effect of the obligation to pay compensation see also DRC meeting of April 2007,
decision no. 47936 on FIFA.com, consideration 29 et seqq..
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aforementioned principle but also against the very rationale of art.
17 of the Regulations and its non-exhaustive criteria for calculating
compensation. In other words, by allowing a party to walk out of its
or his contractual obligations by paying the remaining value of the
relevant contract to the other party would, in the Chamber’s view,
render the principle of contractual stability meaningless.®"”

- “(...) limiting the compensation for breach of contract to the residual
value of the contract not only is not in line with the jurisprudence of
the Dispute Resolution Chamber, but would also undermine the
principle of maintenance of contractual stability, reducing to a mere
formula the legitimate right of the damaged party to receive
compensation.®?”

Looking at the criteriafor the calculation of the compensation referring
to the remuneration and other benefits dueto the player under the existing contract
and/or the new contract respectively, the DRCinitswell-established jurisprudence
constantly takes into account both values, since it considers them to be valuable
and reliable indications for the value to be attributed to the services of the player
at the time of the contractual breach.®® Consequently, remarkable significance
has to be attributed to these criteria. Furthermore, and in application of afurther
criterion mentioned in art. 17 par. 1 of the Regulations, i.e. thetime remaining on
the existing contract, the DRC with incessant regularity starts its considerations
pertaining to the calculation of the compensation payable by establishing the
remaining value of the contract that was early terminated without just cause, but,
moreover, by putting that figurein relation to the value of the new contract for the
same period of time.

- “[17] In continuation, the Dispute Resolution Chamber agreed that,
in addition to the remaining value of the contract the First Respondent
concluded with the Claimant, the value of the First Respondent’s new
contract with the Second Respondent should also be taken into
account. The remuneration under the new contract was, in the
Chamber’s view, a clear indication of the real value of the services
rendered by the First Respondent to the Second Respondent. In this
context, the Chamber was keen to underline that art. 17 par. 1 of the
Regulations allows it to take into consideration both the “existing
contract and/or the new contract” in the calculation of compensation
for breach. [18] In this regard, the members of the Chamber
acknowledged that the value of the new contract signed between the
First Respondent and the Second Respondent for the period spanning
from the signature of the new contract until the end of the previous
contract, i.e. 30 June 2009, amounted to EUR 1,200,000. Accordingly,

% DRC meeting of May 2009, decision no. 59738 on FIFA.com, consideration 13.
9 DRC meeting of April 2007, decision no. 47936 on FIFA.com, consideration 48.
% Cf. point 2.2.5 d) above.
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the Chamber concluded that a first benchmark on which to calculate
compensation ought to be situated between the remaining amount
that the Claimant would have had to pay for the services of the First
Respondent had the contract not been breached, and the amount
that the Second Respondent would eventually have to pay to the First
Respondent during that same period of time. Consequently, the
Dispute Resolution Chamber held that this first benchmark should
amount to EUR 980,000 and represented the average figure the
Claimant and the Second Respondent had placed on the value of
the servicesrendered by the First Respondent to themrespectively.%

For the fact that the DRC takes into account the specificity of sport to
evaluate whether the specific circumstances of the dispute under scrutiny justify
awarding an additional amount of compensation on top of the sum calculated with
due consideration of all objective criteriaof relevance, reference shall be madeto
the following excerpt from afurther decision of the chamber.

- “In continuation, the Chamber went on to consider the aspect relating
to the specificity of sport also mentioned in art. 17 of the Regulations
and recalled that such a criterion has repeatedly been referred to by
the CAS for the purposes of calculating the amount of compensation
for breach of contract, ensuring that the decisions taken are not
only just and fair legally speaking, but that they also correspond to
the interest and specific needs of the football world's actors. On that
basis, the members of the Dispute Resolution Chamber unanimously
agreed that an additional amount of compensation should be granted
to the Claimant for the damage it had suffered as a result of the
termination of the contract without just cause by the First
Respondent. %"

With respect to compensation clauses contained in a contract concluded
between a professional player and a club it has to be stated that, to this day, the
DRC actualy did not yet have so many occasions to address them. However, the
following section of aquite recent decision of the chamber appearsto be particularly
illustrative.

- “123] In application of the relevant provision, the Chamber held that
it first of all had to clarify as to whether the relevant employment
contract between the Respondent 1 and the Claimant contains a
provision by which the parties had beforehand agreed upon an
amount of compensation for breach of contract. Upon careful

% DRC meeting of May 2009, decision no. 59738 on FIFA.com, considerations 17 et seq.; for the
relevance of the salaries both under the existing and the new contract see also DRC meeting of
November 2007, decision no. 117623 on FIFA.com, consideration 31, DRC meeting of April 2009,
decision no. 49194 on FIFA.com, consideration 34 et seqq., and DRC meeting of December 2009,
decision no. 129641 on FIFA.com, consideration 26 et seqq..

% DRC meeting of May 2009, decision no. 59738 on FIFA.com, consideration 19.
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examination of the employment contract concluded between the
Respondent 1 and the Claimant, the members of the Chamber took
note that art. X of the second contract provides for a compensation
of USD 160,000 in case of termination of the contract without just
cause or without mutual agreement of the parties concerned. [24] As
a conseguence, on account of the above-mentioned consideration,
the members of the Chamber determined that the amount of
compensation for breach of contract without just cause to be paid by
the Respondent 1 to the Claimant is USD 160,000, in accordance
with art. X of the contract at the basis of the dispute.®®”

3.2.3 Calculation of compensation in case of termination of contract without
just cause by a player — older affairs

In order to better understand the reasoning of the DRC in more recent affairs, itis
certainly of interest and worth having alook at older decisions of the chamber. In
doing so, one will note that the DRC from the very first cases where it had to
calculate the compensation payable by a professiona player to the club he had
prematurely left without just cause, consistently took into account, asfar aspossible,
al of the objective criteria mentioned in art. 17 par. 1 of the Regulations, the
specificity of sport aswell as general legal principles.

In the following decision particular emphasis was given to the fact that
the breach occurred during the protected period, to the payments made by the
player’s former club, to the remaining period of validity of the player’s contract
with hisformer club aswell astheremuneration dueto the player under hisprevious
contract.

- “art. 22 of the FIFA Regulations for the Satus and Transfer of Players
lists the factors that are to be taken into account when establishing
the compensation for the breach of contract;

- not only did the player O. breach the employment contract in the
protected period, i.e. in the first year of its validity, but he also
abandoned the club mid-season, which is contrary to art. 21.1 (c¢) of
the transfer regulations;

- under standably so, this will have had a detrimental impact on the
performance and the planning of the club F;

- moreover, the Chamber noted that the club F. paid USD 2,500,000 to
the foreign club P. and USD 5,000,000 to the foreign club R. P, in
order to obtain the federative rights to the player O.;

- additionally, and in spirit of art. 22 (3), the Chamber recognised that
the club F. had paid the required 15% participation to the association
of the player’s former club amounting to USD 750,000, as foreseen
in the pertinent collective bargaining agreement, and that it cancelled

% DRC meeting of May 2009, decision no. 59674 on FIFA.com, considerations 23 et seq..
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tax payments, stamp duties and fees for bank guarantees amounting
to around USD 590,630;

- aside of these expenses, the club F. remunerated the company “ XY”
with USD 1,500,000 so as to obtain the image rights to the player,

- in the sense of art. 22 (2) of the transfer regulations, the Chamber
took into consideration that the player O. would have had 3 years
and 3 months remaining on his employment contract with the club F;

- the player was receiving a salary of USD 1,000,000 per season as
well as USD 2,000,000 per season as compensation for his image
rights;

- taking into account the expenses of the club F. and, on the other
hand, the fact that the player O. had performed for the club F. during
nine months, the Chamber concluded that the compensation for the
breach of contract that the player O. is liable to reimburse to the club
F. amounts to USD 11,000,000.%””

Theremuneration and other benefits dueto the professional player under
the existing contract and under the new contract, the “investment” made in the
player by the former club, the practical aspects concerning the world of football
and the specific specialist knowledge gained by the members of the chamber in
the course of time (was this the beginning of what the DRC considers to be the
specificity of sport today?) aswell asthetraining and the education received from
the former club during the time the professional player spent with them, were the
core elements of the following decision.

- “Therefore, the Chamber examined the objective criteria listed in
Article 22 of the Regulations, in order to verify their relevance in the
case at stake.

- The first factor taken into consideration was the remuneration and
other benefits under the existing contract and under the new contract.

- The Chamber noted that, in accordance with the contract concluded
between the club A. and the player M. on 15 December 2002, but
deposited at the relevant league on 18 July 2003, the player would
have earned EUR 60,980 gross per month in the season 2002/2003,
EUR 68,602 gross per month in the following season, whereas he
would have earned EUR 76,225 gross per month and EUR 91,469
gross per month respectively in the last two seasons of his contract.
In addition to that, the player would have received the amount of
EUR 228,674 gross as outstanding salaries for the period July to
December 2002, as well as an amount of EUR 1,173,858 gross in
three instalments to be paid in January and July 2003 and July 2004.
Also, the club A. paid to the player’s agent, Mr J., a commission
amounting to EUR 239,200.

9 DRC meeting of June 2003, decision no. 63159 on FIFA.com, 5.
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- The Chamber thus ascertained that the club A. made an investment
amounting to EUR 5,209,044 gross (EUR 6,500,000 including social
security contribution, as reported by the club A)) in the scope of the
contract concluded with the player M. on 15 December 2002 and
deposited at the relevant league on 18 July 2003.

- Above all, the Chamber considered that the remaining value of the
employment contract between the club A. and the player M. was of
EUR 2,403,614.

- As regards the financial conditions of the employment contract
concluded between the player M. and his new club R., the Chamber
acknowledged the fact that the player would receive EUR 2,965,000
gross per year in the season 2004/2005, EUR 3,057,000 gross per
year in the season 2005/2006, EUR 3,150,000 gross per year in the
season 2006/2007, and EUR 3,243,000 gross per year in the season
2007/2008.

- The Chamber concluded its analysis of the objective criteria listed in
Article 22 of the Regulations, by acknowledging that the player, by
the time when the contractual breach occurred, was still bound to the
club A. by two further years of contract.

- Subsequently, the Chamber stated that it falls under its responsibility
to estimate the prejudice suffered by the club A., not only in
accordance with the above-stated criteria, but also with its specific
knowledge of the world of football, as well as with the experience
the Chamber itself has gained throughout the years.

- The Chamber outlined that, in the football environment, the club A. is
renowned worldwide as a club formateur, i.e. a club whose key activity
is to train and educate young talented players and whose main source
of income is represented by the transfer of such players.

- It was observed that the player M. was 15 years old when he first
registered with the club A. and that the club A. played a fundamental
role in the player’s training and education. In actual fact, it is not
contested that the player M. has been trained and developed by the
club A. during seven years, i.e. between the ages of 15 and 22.

- Moreover, it is imperative to recall that the club A. showed their very
high consideration for the player, by offering him a new contract at
considerably high financial conditions, especially taking into
account the player’s young age.

- In particular, the Chamber deemed that, in the assessment of such
prejudice, the starting factor to be taken into account is the remaining
value of the employment contract between the club A. and the player
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M., i.e. EUR 2,403,614.%"

In a rather atypical decision the DRC focused stronger on the
remuneration due to the player under the previous employment contract without
considering the remuneration under the new contract.

- “In this context, the Chamber first focussed its analysis on the amount
of compensation for the unjustified breach of contract due by the
player to the club P. and examined the objective criteria listed in art.
17 par. 1 of the Regulations for the Satus and Transfer of Players.
According to this provision, these criteria shall include, in particular,
the remuneration and other benefits due to the player under the
existing contract and/or the new contract, the time remaining on the
existing contract and/or the new contract, the fees and expenses paid
or incurred by the former club (amortised over the term of the contract)
and whether the contractual breach falls within a protected period.

- The first criteria the Chamber took into consideration was the
remuneration under the employment contract between the player and
the club P.,, and the length of time remaining on the said contract, i.e.
the rest value of the employment contract. In this regard, the Chamber
took note of the fact that the player would have been entitled to
receive from September 2005 to 1 March 2006 on account of salaries
the amount of USD 7,200 (USD 1,200 per month).

- Furthermore, the Chamber emphasised that the alleged offer of EUR
250,000 for the services of the player by another club cannot be
taken into consideration as the club P. failed to provide FIFA with
any evidence about transfer offers from other clubs. In this respect,
the deciding body referred to the legal principle of the burden of
proof, which is a basic legal principle in every legal system, according
to which a party deriving a right from an asserted fact has the
obligation to prove the relevant fact (cf. art. 12 par. 3 of the Rules
Governing the Procedures of the Players Satus Committee and the
Dispute Resolution Chamber).%”

3.2.4 Joint and several liability of the new club

As already mentioned, with impressive constancy the DRC has stated that the
joint and several liability of the new club for the payment of compensation due by
the professiona player to his former club is independent from the question of
possible inducement or other involvement of the new club in the contractual
breach.®

- “In continuation, the DRC focused on the further consequences of

% DRC meeting of May 2005, decision no. 55503 on FIFA.com, page 7 et seqq..
% DRC meeting of April 2007, decision no. 47932C on FIFA.com, considerations 14 et seqq..
10 Cf. point 2.2.2 above.
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the breach of contract in question, and in this respect, first of all
decided that, in accordance with art. 17 par. 2 of the Regulations,
the new club of the player (...) must be jointly and severally
responsible for the payment of the above-mentioned amount of
compensation. In this respect, the DRC was eager to point out that
the joint liability of the player's new club is independent from the
guestion as to whether the new club has committed an inducement to
contractual breach (...).10"

However, on one occasion, under very specific and exceptional
circumstances, i.e. the contract with the “new club” had been signed prior to the
contract that was finally breached by the player, the DRC renounced to apply the
joint and several liability of the new club. In fact, it considered that, under the
given facts, it could actually not consider the club that the player joined after the
contractual breach to be the “new” club in the sense of the Regulations.

- “ Furthermore, and with regard to the joint and several liability of the
Respondent 2 / Counter-Claimant and the Respondent 1 for the
payment of compensation for the breach of contract, the Chamber
referred to art. 17 par. 2 of the Regulations, according to which the
professional and his new club (emphasis added) shall be jointly and
severally liable to pay compensation. In this context, the Chamber
recalled that the contract concluded between the Respondent 1 and
the Respondent 2 / Counter-Claimant was signed prior to the contract
concluded between the Respondent 1 and the Claimant (cf. point
I1.12 above). Consequently, the Chamber established that the
Respondent 2 / Counter-Claimant shall not be jointly and severally
liable for the payment of compensation by the player, since the
Respondent 2 / Counter-Claimant is not the new club of the
Respondent 1.102"

3.3 Sporting sanctions
3.3.1 General rule in case of sporting sanction imposed on the player

The sporting sanction to be imposed on a player found to have terminated his

contract during the protected period without just cause shall be a four-month

restriction on playing in official matches. Furthermore, the DRC does not have

any discretion to go below the aforementioned degree of penalty.1%

- “141] (...) Conseguently, the Chamber decided that, by virtue of article
17 par. 3 of the Regulations, the player had to be sanctioned with a
restriction of four months on his eligibility to participate in any official

102 DRC meeting of November 2007, decision no. 117294 on FIFA.com, consideration 28.
102 DRC meeting of May 2009, decision no. 59674 on FIFA.com, consideration 31.
103Cf. art. 17 para. 3 of the Regulations and point 2.2.1 above.
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football match. In this context, the DRC recalled that thisis the minimum
sanction provided for by the Regulations and the Chamber does not
have any scope of secretion to diminish the duration of the suspension

(...).10%

3.3.2 Sporting sanction imposable on the player in case of aggravating
circumstances

In case of aggravating circumstances, the restriction on playing in official matches
imposed on the player shall last six months.’® To this day, only on one occasion
the DRC deemed it appropriate to impose the more severe sporting sanction on a
player. The latter had twice breached his contract during the protected period,
namely two consecutive contracts.

- “[33] In addition, the Chamber emphasized that this is the second
time that the player in question is recognised by the Dispute Resolution
Chamber as to have breached an employment contract during the
protected period. Therefore the Chamber concluded that the fact that
the player Razek is a repeat offender should be taken into account.
[34] In view of the above and considering the aggravating
circumstances existing in this case, the members of the Chamber
decided that the player had to be sanctioned with a restriction of six
months on his digibility to participate in any official football matches

(.10

3.3.3 Rulein case of sporting sanction imposed on the club for breach of
contract or inducement to breach of contract

The sporting sanction to beimposed on aclub found to be in breach of contract or
found to be inducing a breach of contract during the protected period shall be a
ban from registering any new player, either following anational or aninternational
transfer, for two entire and consecutive registration periods. Also in this case, the
DRC does not have any discretion to go below the aforementioned degree of
penalty. One will furthermore note that, contrary to the situation for player, the
Regulations do not provide for a more severe sanction in case of aggravating
circumstances.’’
- “[45] The foregoing led the Dispute Resolution Chamber to conclude
that the club C. has clearly induced the player to breach his contract

104 DRC meeting of August 2009, decision no. 89733 on FIFA.com, considerations 40 et seq.; for
sporting sanctionsimposed on aplayer see also DRC meeting of April 2009, decision no. 49194 on
FIFA.com, consideration 44, and DRC meeting of August 2007, decision no. 871322 on FIFA.com,
consideration 31.

15Cf. art. 17 para. 3 of the Regulations.

106 DRC meeting of November 2007, decision no. 117923 on FIFA.com, considerations 33 et seq..
07 Cf. art. 17 para. 4 of the Regulations and point 2.2.1 above.
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with the club L., and, concretely, that the club C. has actually not
been able to reverse the respective presumption contained in article
17 par. 4 of the Regulations. [46] In view of the above, the Chamber
decided that in accordance with article 17 par. 4 of the Regulations,
the club C. shall be banned from registering any new players, either
nationally or internationally, for the two next entire and consecutive
registration periods following the notification of the present decision.
Also with regard to this sporting sanction, the DRC stressed that this
is the minimum sanction provided for by the Regulations and the
Chamber does not have any scope of discretion to diminish the extent
of such sanction.'®”

Moreover, one may recall the presumption contained in the Regulations,
which leadsto areversal of the burden of proof. Unless established to the contrary,
the club signing a professional player who has early terminated his contract with
his previous club without just cause during the protected period shall be deemedto
have induced the player to breach his contract.® The reversed burden of proof
meansthat it will be up to the new club of the player to demonstratethat it did not
induce the player to commit the breach and not for the former club to provide
evidence for the inducement by the new club.

- “In this respect, the Chamber recalled that, in accordance with the
aforementioned provision, it shall be presumed, unless established to
the contrary, that any club signing a professional player who has
terminated his previous contract without just cause has induced that
professional to commit a breach.2%”

- “In this respect, the Chamber recalled that, in accordance with the

aforementioned provision, it shall be presumed, unless established to the

contrary, that any club signing a professional player who has terminated his
previous contract without just cause has induced that professional to commit

a breach. Consequently, the Chamber pointed out that the party that is

presumed to have induced the player to commit a breach carries the burden

of proof to demonstrate the contrary (reversal of the burden of proof) (...).*""

And finally one example where the DRC was satisfied with the
argumentation provided by the new club to prove that it did not induce the
professional player to commit the contractual breach, and therefore concluded,
that the relevant club had not to suffer any sporting sanction.

- “In this respect, taking into consideration the particular circumstances
of the case at stake as well as the explanations of the club A-H, the

108 DRC meeting of August 2009, decision no. 89733 on FIFA.com, considerations 44 et seqq..
19 Cf. art. 17 para. 4 of the Regulations and point 2.2.3 above.

110 DRC meeting of April 2009, decision no. 49194 on FIFA.com, consideration 46.

1 DRC meeting of August 2009, decision no. 89733 on FIFA.com, consideration 43; for the
reversal of the burden of proof see also DRC meeting of May 2009, decision no. 59674 on
FIFA.com, consideration 30, and DRC meeting of April 2007, decision no. 47932C on FIFA.com,
considerations 24 et seqq..
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DRC decided that the presumption contained in the Regulations cannot
be upheld, and that therefore, no sporting sanctions shall be imposed
on the club A-H for inducement to breach of contract (...).%%"

3.4  Sporting just cause

Asalready mentioned, to thisday, the DRC only had very few occasionsto clarify
and concretise the contents of the provision of the Regulations pertaining to the
sporting just cause.!® What followsisan excerpt of the so far only decision which
contains at least certain indications, although some of the thoughts of the DRC
were not backed by the CAS in the relevant appeal procedure.

- “120] (...) Therefore thislegal remedy authorizing to terminate a labour
relationship with a valid reason has to be set at high level and under
clear and objective conditions in order to preserve the legal security.
[21] Equally, the deciding authority was eager to emphasize that it is
the first time it had to address the question whether a professional
has terminated the relevant employment contract prematurely on the
grounds of sporting just cause in the sense of art. 15 of the
Regulations, and thus, no jurisprudence has been established so far.
[22] Yet the Chamber remarked that under the Regulations and
following a grammatical interpretation of the relevant provision, the
sporting just cause is established mainly taking in consideration a
floor of 10 % of the official matches in which the player in question
participated and not the minutes. 24"

4, Final remarks

Thesewere, in short, the main aspects of the provisions of the Regulations pertaining
to the maintenance of contractual stability between professional playersand clubs,
aswell assome excerptsfrom existing caselaw of the DRC (by far not all decisions
of relevance, of course) to better illustrate them. For sure thisfundamental element
of the rules of FIFA concerning the international transfer of playerswill continue
to play a central role in (legal) discussions between the main stakeholders of
competitive football at club level, i.e. players and clubs, as well as their legal
representatives. No doubt the positions of the clubs on the one side and the players
ontheother sidewill never be congruent. But aslong as both partieswill recognise
that without reciprocal contractual stability the system by which football isplayed
today will not survive and that both sides need to be ready to compromise for the
sake of a well-functioning system, the mutual respect should prevail and, were
necessary, constructive ways forward should be reachable. The DRC, by means

12 DRC meeting of November 2007, decision no. 117294 on FIFA.com, consideration 33.
13 Cf. point 2.2.4 above.
14 DRC meeting of August 2007, decision no. 871322 on FIFA.com, consideration 18 et seqq..
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of itsjurisprudence and the work spirit of its members, certainly goes ahead as a
good example. If the exchanges between the stakeholders under the auspices of
FIFA should generate proposals and measures apt at further fostering an already
guite well-functioning system, then they should certainly be supported and further
developed.

| hopethat this short essay will help provide a better understanding of the
aims and purposes of the Regulations and, within that scope, the considerations
and way of thinking of the DRC. Infact, they have just one common and essential
goal: preserve the so important contractual stability!
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1. Introduction

The principle of pacta sunt servanda means that a party which freely entersinto
an agreement and assumes obligations under it must perform as agreed unless
excused by reasons beyond its control.* Maintaining this principlein professional
football came under pressurefollowing the European Court’sjudgment in Bosman.?
Enhanced labour mobility, coupled with significantly increased remuneration, acted
asincentivesfor playersto maximisetheir earning potential by seeking to extricate
themselves from existing contracts. Establishing order within this system became
a pre-occupation of FIFA and UEFA following the judgment in Bosman. This
guest was complicated by theissuancein 1998 by the European Commission of a

* Professor of Sports Law, Edge Hill University, UK.parrishr@edgehill.ac.uk.

! Beloff, M., Kerr, T., Demetriou, M., (1999), Sports Law, Oxford: Hart, 9.

2 Case C-415/93 Union Royale BelgeSociétés de Football Association and others vBosman and
others[1995] ECR 1-492, hereafter referred to as Bosman.
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statement of objectionsto FIFA which inter alia complained about the prohibition
of playersfrom transferring to another club following their unilateral termination
of contract, even if the player had complied with national law governing the
penalties for breach of contract. The eventual 2001 agreement satisfied the
Commission that the most restrictive elements of the FIFA Regulations had been
removed and that ‘the new rules find a balance between the players’ fundamental
right to free movement and stability of contractstogether with thelegitimate objective
of integrity of the sport and the stability of championships .2 On this basis, the
Commission closed itsinvestigation by way of an informal exchange of |etters.*

The 2001 agreement provided for contract stability through the application
of Articles 13-18 of the FIFA Regulations on the Status and Transfer of Players
(the FIFA Regulations). The general principle that contracts must be respected is
outlined in Article 13 which states ‘ a contract between a professional and a club
may only be terminated upon expiry of the term of the contract or by mutual
agreement’. The FIFA Regulations seek to protect contract stability through the
idea that contracts contain a ‘protected period’. Thisis a period of three entire
seasons or three years, which ever comesfirst, following the entry into force of a
contract, where such contract is concluded prior to the 28" birthday of the
professional, or two entire seasons or two years, whichever comesfirst, following
the entry into force of a contract, where such contracts concluded after the 28"
birthday of the professional.

Focussing on the interpretation of Article 17 of the FIFA Regulations
(the consequences of terminating acontract without just cause), thisarticlereviews
four key cases of the Court of Arbitration for Sport (CAS) —Webster,° Matuzalem,®
El-Hadary’ and de Sanctis.®

2.  Termination for just cause

The pacta sunt servanda principle is not absolute. Article 14 provides that a

31P/02/824, 05/06/2002, ‘ Commission closesinvestigationsinto FIFA regulations on international
football transfers’.

4 Letter from Mario Monti to Joseph S. Blatter, 05/03/01, D/000258. See also 1P/02/824,
05/06/2002, ‘Commission closes investigations into FIFA regulations on international football
transfers'.

5 CAS 2007/A/1298 Wigan Athletic FC v/ Heart of Midlothian & CAS 2007/A/1299 Heart of
Midlothian v/ Webster & Wigan Athletic FC & CAS 2007/A/1300 Webster v/ Heart of Midlothian,
award of 30 January 2008, hereafter referred to as Webster.

6 CAS 2008/A/1519 FC Shakhtar Donetsk (Ukraine) v/ Mr.MatuzalemFrancelino daSilva (Brazil)
& Real Zaragoza SAD (Spain) & FIFA CAS 2008/A/1520 — Mr.MatuzalemFrancelino da Silva
(Brazil) & Real Zaragoza SAD (Spain) v/ FC Shakhtar Donetsk (Ukraine) & FIFA, hereafter
referred to as Matazulem.

7 CAS 2009/A/1880 FC Sion v. FIFA & Al-Ahly Sporting Club & CAS 2009/A/1881 Essam El-
Hadary v FIFA & Al-Ahly Sporting Club, hereafter referred to as El-Hadary.

8 CAS 2010/A/2145 Sevilla FC SAD v. UdineseCalcioS.p.A. & CAS 2010/A/2146 Morgan de
Sanctisv. UdineseCalcioS.p.A& CAS2010/A/2147 UdineseCalcioS.p.A v. Morgan de Sanctis& Sevilla
FC SAD, hereafter referred to as de Sanctis.
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contract can only be terminated by either party without consequences, such as
payment of compensation or the imposition of sporting sanctions, wherethereis
‘just cause’. No further guidance is provided as to the meaning of ‘just cause’
although the commentary accompanying the FIFA Regulationsprovidesillustrative
examples.® The commentary explains that behaviour that is in violation of the
terms of an employment contract cannot justify the termination of a contract for
just cause, unless such behaviour is persistent. The jurisprudence of the FIFA
Dispute Resolution Chamber (DRC) and the Court of Arbitration for Sport has
progressively clarified the meaning of just cause. De Weger’s study on the
jurisprudence of the DRC presents a range of possible ‘just causes available to
clubs and players.1©

3.  Termination on the grounds of sporting just cause

Article 15 regulates the termination of a contract for ‘sporting just cause'. This
covers circumstances in which an ‘ established professional’ has, in the course of
the season, appeared in fewer than ten per cent of the official matches in which
his club has been involved. These circumstances are to be considered on a case-
by-casebasisand if sporting just causeis established sporting sanctions cannot be
imposed, although compensation may be payable. In order torely onArticle 15to
prematurely terminate a contract, the player must notify the club within 15 days
following thelast official match of the season of the club with which heisregistered.

4, Restriction on terminating a contract during the season

In order to ensure that a club can rely on the services of its players during the
course of the season, Article 16 provides that a contract cannot be unilaterally
terminated during the course of a season. Only situations governed by Article 14
(termination for just cause) permit a party to unilaterally terminate a contract
during a season.

5.  The consequences of terminating a contract without just cause

The consequences of terminating a contract without just cause are specified in
Article 17. If acontract is terminated without just cause the party in breach shall
pay compensation. Unless otherwise stated in the contract of employment, the
level of compensationis cal culated with due consideration for thelaw of the country
concerned, the specificity of sport, and any other objective criteria such as the
remuneration and other benefits due to the player under the existing contract
and/or the new contract, thetime remaining on the existing contract up to amaximum

® Commentary on the Regulations for the Status and Transfer of Players, 39-40. Accessed at
www.fifa.com.

10 peWEGER, F., (2008), The Jurisprudence of the FIFA Dispute Resolution Chamber, The Hague:
T.M.C Asser Press, 84-95.
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of fiveyears, thefees and expenses paid or incurred by the former club (amortised
over the term of the contract)and whether the contractual breach falls within a
protected period. Article 17(1) also provides that the level of compensation is
subject to the FIFA Regulations on training compensation. Article 17(2) requires
that the player and hisnew club shall bejointly and severally liablefor its payment
and that the amount may be stipulated in the contract or agreed between the
parties.

Articlel7(3) allowsfor, in addition to the obligation to pay compensation,
sporting sanctions to be imposed on a player found to be in breach of contract
during the protected period. The player can be prohibited from playing in official
matches for four months, with an additional two month ban in the case of
aggravating circumstances. The ban takes effect immediately oncethe player has
been notified of the decision although sporting sanctions are suspended in the
period between the last official match of the season and the first official match of
the next season, in both casesincluding national cupsand international championships
for clubs. The suspension of the sporting sanctions shall, however, not be applicable
if the player is an established international player and histeam is participating in
the final competition of aninternational tournament in the period between the last
match and the first match of the next season. If aplayer unilaterally breaches his
contract without just cause or sporting just cause after the protected period, he
will not incur any sporting sanctions. Disciplinary measures may, however, be
imposed outside the protected period for failureto give notice of termination within
15days of thelast official match of the season (including national cups) of the club
with which the player isregistered. The protected period starts again when, while
renewing the contract, the duration of the previous contract is extended.

Clubswho breach acontract with aplayer, or who are found to beinducing
a breach of a contract during the protected period must also pay compensation
and sporting sanctions can al so be imposed upon them. In effect, if aclub recruits
aplayer who has breached a contract with hisformer employer without just cause,
the acquiring club is deemed to have committed the offence of inducement to
breach unless it can establish otherwise (Article 17(4)). In such circumstances,
the club shall be banned from registering any new players, either nationally or
internationally, for two registration periods. Article 17(5) providesthat any person
subject to the FIFA statutes and regulations, such as club officials, players agents
and players, who actsin amanner designed to induce abreach of contract between
a professional and a club in order to facilitate the transfer of the player shall be
sanctioned.

6. Article 17 Key Cases
6.1 Webster - CAS Decision Rendered 30" January 2008

In 2001 Scottish Premier League side Heart of Midlothian (Hearts) paid £75,000
for eighteen year old Andy Webster from Scottish Second Division club Arbroath.
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Webster’s contract with Hearts was due to expire in June 2005 although
in July 2003 he agreed to enter into anew four year employment contract with the
club effective until June 2007. During his time at Hearts, Webster became an
established centre-back and he was selected to represent Scotland in 2003. He
ultimately won twenty-two caps for Scotland. In 2005, the club offered to extend
Webster’s contract until 2009. The offer was not accepted by Webster who felt
‘pressured’ into signing a contract on terms not acceptable to him.* Rumours
were a so circulating in the medialinking him with amove away from Hearts and
hisrefusal to agreeto the new contract led, in April 2006, to public criticism of the
player and his agent by Hearts' Lithuanian owner Vladimir Romanov and to his
temporary non-selection for the team.*2

Webster initially considered terminating his contract on the grounds of
breach of contract and Article 15 of the FIFA Regulations. However, for expediency,
in May 2006 Webster notified Hearts of hisintention to unilaterally terminate his
contract on the basis of Article 17. Webster was of the belief that as his contract
termination was outside the protected three year period, he would not face a
sanction and that the compensation his new employer would be liable for would
only amount to approximately £200,000. Webster’s agent communicated thisview
to alarge number of English clubs. In the meantime, Hearts rejected an offer of
£1.5 million from Southampton Football Club believing his transfer value to be
higher.®®

In August 2006 Webster signed for English Premier League side Wigan
Athletic without payment of atransfer fee or compensation. Hearts responded by
filing aclaim against Webster before the FIFA DRC.2 The claim for compensation
for breach of contract, without just cause, against Webster and Wigan totalled
£5,037,311. The FIFA DRC partially accepted the claim of Hearts. Webster was
found to have unilaterally breached the employment contract with Hearts without
just cause but outside the Protected Period. Thisentitled the club to compensation
and thiswas set by the DRC at £625,000. I n determining thisfigure, the Chamber
considered that limiting compensation to the residual value of the contract (£199,
976) would not be sufficient for the purpose of maintaining the principle of contract
stability asoutlinedinArticle 17 and nor would it be cons stent with the jurisprudence
of the DRC. This would not be fair and equitable as it would sanction players
being ableto ‘buy-out’ their contract. The Chamber considered that other factors
should be taken into account such as the time the player spent at the club and the
contribution of the club to Webster’s improvement and current standing. These
considerations were justified with reference to the statement contained in Article
17 that calculation of compensation for breach of contract may include, in addition
to national law and the specificity of sport, ‘any other objective criteria’ . Beyond

1 FIFA DRC 4 April 2007, no.47936, para. 39.

12 GorooN, P. (2006), ‘Webster on way out at Tynecastle’, The Times, 27/04/06.
13 Facts from Webster.

4 FIFA DRC 4 April 2007, no.47936.
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that explanation, it remainsunclear how the DRC arrived at the sum. WiganAthletic
wasjointly and severally liablefor this payment. The DRC also found that Webster
had failed to give Hearts sufficient notice of termination, asrequired by the FIFA
Regulations, and consequently he was banned from participationin official matches
for a period of two weeks as from the beginning of the next national league
championship for which hewill be registered.

Webster, Wigan and Hearts filed Statements of Appeal with the CASin
May 2007 arguing collectively that the DRC misapplied Article 17 when determining
the compensation payable and failed to explain how the total of £625,000 was
arrived at. The CAS agreed with the submission of the partiesregarding thefailure
of the DRC to provide reasons for the award and on those grounds the CAS
declared the DRC’s decision invalid. This necessitated the CAS rendering a new
decision on thelevel of compensation to be awarded on the basis of Article 17. In
doing so the CAS rejected the submission of Hearts in relation to the calcul ation
of compensation owed and set the sum at alevel equivalent to the residual value
of the contract which was £150,000.

6.2 Matuzalem — CAS Decision Rendered 30" May 2009

In June 2004, Ukrainian side Shakhtar Donetsk purchased Brazilian player
Matuzalem Francelino da Silva (hereafter Matuzalem) for Euro 8,000,000 from
Italian club Brescia. Matuzalem agreed afixed term employment contract for the
period July 2004 to July 2009. The contract contained a clause to the effect that
‘in the case the Club receives a transfer offer in amount of Euro 25,000,000 or
exceeding the sum above the club undertakes to arrange the transfer within the
agreed period’. Matuzalem established himself as an important first team player
and during the 2006/07 season, he became club captain. His performances were
such that in June 2007 the Italian club Palermo offered Shakhtar Dollar 7,000,000
for the player. This was rejected.

In July 2007, Matuzalem informed Shakhtar in writing that he had
unilaterally terminated his contract with the club with immediate effect in
accordancewith Article 17 of the FIFA Regulations. Matuzalem indicated that the
notification was served within 15 days following the last game ofthe Ukrainian
season and at the end of the protected period. Shakhtar disputed the player’s
ability torely onArticle 17 and considered the contract still in force. Further, they
referred the player to the Euro 25,000,000 transfer clausein his contract. In July
2007, Matuzalem signed a three year contract with Spanish club Real Zaragoza
but one year |later hewasloaned to Italian side Lazio with an option for the Italian
to make the loan permanent.

In July 2007, Shakhtar initiated proceedings before the FIFA DRC
requesting adecision that the player and Real Zaragozaare liable for the payment
of Euro 25,000,000 compensation. Matuzalem and Real Zaragoza asked the DRC
toregject the claim and establish the amount of compensation at Euro 3,200,000.The
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DRC awarded Shakhtar compensation of Euro 6,800,000.% In doing so it found
that the Euro 25,000,000 clause could not beinterpreted asapenal clause applicable
in case of abreach of contract by the player. The DRC established that the
appropriate formul ation to be employed in determining the compensation amount
was three-fold. First was the residual value of the contract. Second, was the non-
amortised value of the initial transfer fee paid by Shakhtar. Third, was the
compensation as a result of the poor conduct of the player (justified under the
‘specificity of sport’ criteria).

On appeal, the CA S agreed with the DRC that the club and player did not
agree in advance on a compensation amount in the event of termination of the
contract without just cause. Thisleft the pand to consider whether the compensation
amount set by the DRC was correct. The panel first calculated the value of the
lost services of the player for Shakhtar. Thiswas set at Euro 11,258,934, afigure
arrived at with reference to the player’ sremuneration in the two seasonsfollowing
his departure from Shakhtar and the cost of replacing the player. Because the
player wasthe club captain and best player and dueto the timing of his departure,
the panel considered it appropriate to set an additional indemnity amount equal to
six months of salary paid by Shakhtar (Euro 600,000). Thisfigure was set despite
the panel recognising that the exact damage could not be quantified. The total
compensation to be paid by the player to Shakhtar wastherefore Euro 11,858,934.
Theplayer and Real Zaragozawere held jointly and severally liablefor the payment
of the compensation due to Shakhtar.

6.3 El-Hadary — CAS Decision Rendered 1% June 2010

In January 2007, Egyptian goalkeeper Essam El-Hadary signed a contract with
Eygptian side Al Ahly effective until the end of the 2009/10 season. In February
2008 negotiations took place between the player, his club and the Swiss club FC
Sionwith aview to transferring the player to Switzerland. Although detail s of that
meeting are contested, no evidence of an agreement to transfer the player was
provided. However, thefollowing day El-Hadary signed for Sion. The player then
informed Al Ahly that he had terminated his contract with them.

The dispute was heard by the FIFA DRC. The player and FC Sion were
required to pay Euro 900,000 to Al Ahly. Asthe breach was found to be without
just cause and during the protected period, sporting sanctions were imposed on
the club and the player. The compensation amount was composed of the
remuneration and other benefits due to the player under the previous and the new
contract and the value attributed to his services by both clubs (totalling Euro
300,000). The panel trebled the award under the specificity of sport criteriahaving
considered the sports-related damage caused to the club by the player as being
very significant.® The DRC decision was then appealed to CAS.

15 FIFA DRC Decision, 2@ November 2009, no.117549.
16 FIFA DRC Decision, 16" April 2009, no.49194.
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CAS determined that the correct formulato be employed when determining
the compensation owed by the player was (1) Dollar 488,500 which wasthe value
of the player’s new contract, over the same period of time of that remaining on
the contract that was beached and (2) Dollar 600,000 which represents the | oss of
a transfer fee. Deducted from this amount should be the residual value of the
player’s breached contract (Dollar 292,000) which represents the amount saved
by the Egyptian club. Therefore, the panel determined that an amount of Dollar
796,500 would allow Al Ahly to acquire a replacement of similar quality.Y
Consequently, the panel lowered the DRC’s amount of compensation owed by the
player to this amount. El-Hadary also received a four month suspension as the
breach occurred within the protected period. In imposing the sanction, the panel
explained that the FIFA Regulations mandated them to impose a ban given the
word ‘shall’ rather than ‘may’ impose sanctions was used in the Regulations at
Article 17(3).28 The same wording is employed in relation to the imposition of
sanctions on clubs who induce a breach of contract during the protected period.

6.4 de Sanctis — CAS Decision Rendered 28" February 2011

In July 1999, Italian side Udinese signed goalkeeper Morgan de Sanctis from
fellow Italian side Juventus for a five year period. Over the next few years the
player signed a series of further contracts with Udinese, the final one being for a
fiveyear period with effect from 1 July 2005. Under thetermsof thisfinal contract
de Sanctis was paid a gross annual salary of Euro 630,000 plus bonuses, along
with an annual contribution towards his rent of Euro 9,700. Also included in the
agreement was a loyalty bonus under which the player would receive the gross
sum of Euro 350,878 for each year he remained at Udinese. In June 2007, de
Sanctis informed Udinese that he had terminated his contract under the terms of
Article 17 of the FIFA Regulations. Thetermination took place outsidethe protected
period. A month later, de Sanctis signed for Spanish side Sevilla on a four year
contract. This contract provided for an annual gross salary of Euro 331,578 and a
gross contract premium payment of Euro 1,050,000. In addition, the Sevillacontract
contained aclause stating that if the player sought to terminate the Sevilla contract
beforeitsexpiry, hewould beliableto pay Euro 15,000,000 compensationto Sevilla.

InApril 2008, Udinesefiled acomplaint with FIFA’s DRC claiming Euro
23,267,594 compensation for the player’s breach. The amount was arrived at
through an attempt at quantifying the club’s losses. The DRC partially accepted
Udinese's claim although it set the compensation amount owed by de Sanctisto
Udineseat Euro 3,933,134. The player and Sevillawere held jointly and severally
liable for the payment of that sum.*® Euro 3,547,134 of this amount reflected the
average remuneration and other benefits due to de Sanctis under the previous and

1" CAS El-Hadary, paras. 224-227.
18 CAS El-Hadary, para. 247.
° FIFA DRC, 10" December 2009, no.129641.
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the new contract and the value attributed to his services by both clubs, aswell as
Euro 36,000 being the non-amortized agent fee over the term of the contract.
Added to this was Euro 350,000 reflecting the sports related damage caused to
Udinese by the player in thelight of the specificity of sport. In June 2010, Sevilla,
de Sanctis and Udinese all filed appeals with the Court of Arbitration for Sport.

The CAS panel set the total replacement costs at Euro 4,510,000 for the
three years left remaining on the contract and then deducted salary savings over
the three year period remaining on the player’s contract (Euro 2,950,000). Added
tothiswasaspecificity of sport uplift set at Euro 690,000 resulting in compensation
being set at Euro 2.25 million.

7.  The reasoning of the CAS in determining compensation amounts
7.1 The ‘law of the country concerned’

Article 17(1) of the FIFA Regulations stipulatesthat ‘ ...compensation for breach
shall be calculated with due consideration for the law of the country concerned’.
Article 25(6) of the same regulations providesthat the DRC shall, when taking its
decision, apply theregulations‘ whilst taking into account al relevant arrangements,
laws and/or collective bargaining agreementsthat exist at national level, aswell as
the specidcity of sport’. The ‘law of the country concerned’ is taken to mean the
law governing the employment relationship between the player and his former
club. According to the commentary accompanying the FIFA Regulationsthisrefers
to ‘the laws of the country where the club is domiciled .

Article 62(2) of the FIFA statutes reads ‘[t]he provisions of the CAS
Code of Sports-Related Arbitration shall apply to the proceedings. CAS shall
primarily apply the various regulations of FIFA and, additionally, Swiss law’.%
Therefore, it would appear that FIFA intended the interpretation and validity of its
regulations and decisions to be governed by Swiss law. From that perspective, it
would seem logical that when determining compensation sums for unilateral
termination, the DRC and CA S should not necessarily prioritise and follow national
law over the other criteriaestablished in Article 17. Thisissignificant in so far as
national rules on contractual damages vary.

Itisawell-established principlethat partiesto acontract arefreeto choose
the applicable law. In the case of football contracts, thisis often explicitly stated
as being the law of the state concerned. However, football contracts also provide
that the parties subject themselves to the rules and regulations of the relevant
governing bodies, including FIFA. Therulesand regulations of private organisations
would not normally be considered ‘law’ and therefore the choice of law available
to the contracting parties lieswithin the terrain of state law. However, in the case

2 Commentary on the Regulationsfor the Status and Transfer of Players, 47, footnote 74. Accessed
at www.fifa.com.
21 FIFA Statutes, 2010 Edition.
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of international football, the FIFA regulationsarewel | developed and comprehensive
and thereis academic debate asto whether thisbody of regulation can be correctly
termed law, or lex sportiva.?2 From this perspective the contracting parties have
chosen their relationship to be regulated by two ‘laws’, one the law of the state
specified in the contract or most closely connected to the dispute, the other the
FIFA Regulations. What law prevails?

The CAS has been prepared to set aside national law in favour of the
FIFA Regulations.?? However, this approach may be tempered by two
considerations. First, in acase concerning whether FIFA Regulations could trump
Swiss law, the Federal Supreme Court of Switzerland found that whilst the FIFA
Regulations can form part of a contractual agreement, they are subordinate to
mandatory Swiss law.?* Second, where the agreement engages EU law, EU law
must be followed even in circumstances in which the parties choose a non-EU
law to govern their agreement.

Thetype of national law and itsweight in proceedingsis not specified in
the FIFA Regulations and in Webster the CAS found that reference to national
law contained in Articles 17 and 25 are not ‘properly speaking, choice-of-law
clauses' . Rather, theregulations remind the DRC not to apply the FIFA Regulations
in a ‘vacuum’.? So whilst in Webster the law of the country concerned was
Scottish law, the panel considered that it wasthe FIFA Regulations, asinterpreted
by Swiss law, that should apply and not Scottish law. The panel observed that
Hearts were seeking to rely on general rules and principles of Scottish law on
damages for breach of contract. These general rules were, in the opinion of the
panel, ‘ neither specific to the termination of employment contracts nor to sport or
football’ .2’ The panel contrasted thiswith Article 17 of the FIFA Regulationswhich
was adopted precisely with the goal of finding ‘special solutions' for unilateral
termination of football contracts.?? On these grounds, the panel decided that Scottish
law was subordinate to the FIFA Regulations.

In Matuzalem, the CAS panel determined that the parties did not agree
on the application of any specific national law but through their submissionsreferred
exclusively to the FIFA Regulations. As a result, the panel found that those

2 |t is beyond the scope of this chapter to review this debate. See Foster, K. (2003), Is There a
Global Sports Law?, 2 Entertainment Law, Spring, 1-18; Foster, K. (2006), Lex Sportiva and
LexLudica: The Court of Arbitration for Sport’s Jurisprudence, in Blackshaw et al., The Court of
Arbitration for Sport 1984-2004, The Hague: T.M.C Asser Press; Eresen, A. (2006), The Substance
and lllusion of LexSportiva, in Blackshaw et a ., The Court of Arbitration for Sport 1984-2004, The
Hague: T.M.C Asser Press.

2 See pe WEGER, F., (2008), The Jurisprudence of the FIFA Dispute Resolution Chamber, The
Hague: T.M.C Asser Press, 23-24.

2 Decision of the Federal Supreme Court of Switzerland of 20 December 2005, BGE 132 111 285.
% CAS Webster, para. 20.

% CAS Webster, para. 21.

27 CAS Webster, para. 63.

2 CAS Webster, para. 63.
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regulations apply, with Swiss law applying complementarily.?® The panel added
that neither of the partiesin Matuzal em submitted ‘ any compelling legal arguments
according to which a national law could have an effect on the calculation of the
compensation due, nor havethey specifiedin particular any arguments of Ukrainian
(or of Swiss) law which — within the meaning of the criterion — should be taken
into due consideration by the Panel’ .®

In El-Hadary, the CAS panel found ‘that law ofthe country concerned
may be relevant in favour of the player or in favour of the club, or be utterly
irrelevant. It is up to the party which believes that such factor could be in its
favour to make sufficient assertions in this regards. If it does not, the judging
authority will not take that factor into account in order to assess the amount of
compensation. In noway doesthismean that the judging authority failed to properly
evaluate this matter’ .3 As the parties had not agreed on the application of any
specific national law and that the FIFA Regul ations and Swisslaw would apply to
the case asthe partiesreferred to them in their submissions.® Thislogic was also
followed in de Sanctis.®

The approach of CAS appears to be that the construction of Article 17
requiresonly ‘ due consideration’ to begivento nationa law. Furthermore, prioritising
national law could lead to inconsi stent awards given that national laws on contract
damages vary and would render reference to ‘any other objective criteria
redundant. For CAS, where there is conflict of laws, reference to the specificity
of sport criteria contained in Article 17 justifies an interpretation of the relevant
ruleswhichistailored to the needs of football. From this perspective CA S doesn’t
merely enforce the terms negotiated by the parties or imposed by the governing
body but establishes anormativeinterpretative framework. This approach may be
attacked in circumstancesin which the partiesto a contract have explicitly chosen
mandatory national law to regulatetheir relationship.

7.2  ‘Unless otherwise stated in the contract’

The amount of compensation payablefor unilateral termination of contract can be
‘provided for inthecontract’ (Article 17(1)) or ‘ agreed between the parties' (Article
17(2)). In Webster, the CAS confirmed the primacy of the parties’ contractual
intentions but found thatWebster’s contract with Hearts contained no such
agreement.® In Matuzalem, the CA S agreed with the DRC that the Euro 25,000,000
clause cannot be interpreted as a penalty or ligquidated damages clause in the

2 CAS Matuzalem, para. 52.

% CAS Matuzalem, para. 147.
81 CASEl-Hadary, para. 208.
%2 CASEl-Hadary, para. 134.
3 CAS deSanctis, paras. 94-95.
3 CAS Webster, paras. 56-59.
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meaning of Article 17. That clausereferred to asituation in which the club received
a ‘transfer offer’. It was not designed to regulate unilateral termination. Given
that the parties had not specified in the contract the compensation amount payable
on unilateral termination, the CAS panel then explored how the compensation
owed by the player should be calculated. In El-Hadary, the CAS panel noted the
absence of acontractual provision relating to compensation for unilateral breach.®
Nor could the panel find any evidence, as asserted by the player, that his club had
alowed him to sign for another club without a compensation package being
payable.® Asaresult, the contract was not terminated by mutual consent. Asthe
panel considered that reasons of just cause or sporting just cause were not rel evant,
the player was deemed to have unilaterally breached hiscontract. Thisleft the
panel with thetask of determining theamount of compensation payable by the
player for the breach asrequired by Article 17.1n de Sanctis, the panel noted
that the partiesdid not agree acontractua remedy, such asapendty clauseor a
liquidated damages clause, for abreach of contract.®”

7.3 The ‘specificity of sport’

Article 17(1) provides that in determining compensation amounts for unilateral
breaches, due consideration should be givento the specificity of sport. Thedefinition
of thisterm, and itsapplication in regulatory proceedings, remains one of the most
challenging features of the current FIFA Regulations given the lack of guidance
ontheissue. Brief mention of thetermisprovided in the commentary accompanying
the FIFA Regulations. In a discussion on suitable criteria for determining
compensationinthe case of aunilateral breach of contract, the commentary states
that ‘there was also the possibility of awarding additional compensation. This
additional compensation may, however, not surpass the amount of six monthly
salaries .*®

In Webster, CAS defined the specificity of sport as ‘the goal of finding
particular solutionsfor thefootball world which enable those applying the provision
to strike a reasonable balance between the needs of contractual stability, on the
one hand, and the needs of free movement of players, on the other hand, i.e. to
find solutions that foster the good of football by reconciling in afair manner the
various and sometimes contradictory interests of clubs and players’.*

In Matuzalem, the CAS panel was guided by the jurisprudence of the
CASinPyunik.® Inthis casethe panel argued that the application of the specificity

% CASEl-Hadary, para. 198.

% CAS El-Hadary, paras. 187-195.

87 CAS deSanctis, para. 64.

% Commentary on the Regulationsfor the Status and Transfer of Players, 47, footnote 75. Accessed
at www.fifa.com

3 CAS Webster, para. 67.

4 CAS2007/A/1358, FC Pyunik Yerevan v/ Carl Lombe, AFC Rapid Bucaresti& FIFA, N 104-105;
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of sport criteriaallowsthe pand to ‘ verify that the solution reached isjust and fair
not only under astrict civil (or common) law point of view, but also taking into due
consideration the specific nature and needs of the football world'.* In Pyunik,
the panel considered that the specificity of sport criteriadirectsapanel to consider
the ‘specific nature of damages that a breach by a player of his employment
contract with aclub may cause' . The panel went on to explain that the * specific
nature of the damages' refers to the sporting and economic value of the player,
including their merchandising potential and their transfer value. For the pandl, ‘the
asset comprised by aplayer is obviously an aspect which cannot be fully ignored
when considering the compensation to be awarded for a breach of contract by a
player.’+

The Matuzalem panel also observed that under the Swiss law (Code of
Obligations), ajudging authority isallowed to grant acertain ‘ special indemnity’ to
the employee, inthe event of an unjustified termination by the employer, and to the
employer, inthe event of an unjustified termination by the employee.* Thisled the
panel into a discussion on the relevance of the specificity of sport statement
containedinArticle 17. The panel observed that under normal employment relations,
the employeeis considered the weaker party and as such any indemnity would be
expected to be significantly smaller than if this breach were perpetrated by the
stronger party, namely the employer. However, dueto the specific nature of sport,
the panel considered that ‘it may be often wrong to treat the players as being the
weak party per s€'.* This could justify increasing the amount of compensation
payable although this criteria should be subordinate to the other compensable
damage heads asthe specificity of sport criteriashould only be employed to verify
the solution for compensation reached.

In El-Hadary, the CA S panel noted that the focus contained inArticle 17
on the specificity of sport was designed to ensure that not only were the interests
of clubsand playersbalanced, but that the wider interests of thefootball community
were also given due consideration.®® Based on the same wording found in
Matuzalem, the panel took this to mean that when assessing the compensation
owed by the player, special consideration should be given to the fact that the
disputeistaking placein ‘the somehow special world of sport’ .’ It went on to say
that this should not detract from the need to make a judgment that is ‘legaly
correct’.®® Given the facts of the case, the panel concluded that there was no

2007/A/1359, FC Pyunik Yerevan v/ Edel ApoulaEdimaBete, AFC Rapid Bucaresti& FIFA, N 107-
108; confirmed in CAS 2008/A/1568, Tomas Mica & Football Club Wil 1900 v/IFIFA & Club PFC
Naftex AC Bourgas, N 6.46 and 6.47.

41 CAS Pyunik, para. 40.

42 CAS Pyunik, para. 41.

4 CAS Pyunik, para. 41.

4 CAS Matuzalem, para. 156.

% CAS Matuzalem, para. 156.

% CASEIl-Hadary, para. 233.

4 CAS El-Hadary, para. 233.

“ CASEl-Hadary, para. 233.
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reason to increase or decrease, because of the specificity of sport, the compensation
that the injured party was ready to accept as a suitable transfer fee at the moment
of the player’s transfer to Switzerland.”® To do otherwise would result in the
injured party being returned to abetter position than it would have been in had the
termination been mutually agreed.

In de Sanctis, the panel agreed with previous CAS panels that the
specificity of sport isnot an additional head of compensation, nor acriteriaalowing
to decide in equity, but a correcting factor which allows the panel to take into
consideration other objective elements which are not envisaged under the other
criteriaof Article 17.% In thisrespect, the panel was not convinced that the direct
replacement costs awarded to Udinese fully compensated the club for the loss it
suffered as a result of the breach. At the hearing, the club submitted that the
specificity of sport criteria allows the market value of the player to be used to
ensure that the club is fully compensated. However, the panel decided that ‘the
specificity of sport is a correcting factor, and not one that enables a transfer fee
through the back door’ .5t

From the above, it would appear that the approach of the CASisto consider
the specificity of sport asinforming the analysisunder ‘ any other objectivecriteria .
Accordingly, thisissueisdealt with below.

7.4 ‘Any other objective criteria’

Article 17(1) providesthat, in addition to the criteriadiscussed above, compensation
may be calculated on the basis of ‘any other objective criteria’, including the
remuneration and other benelts due to the player under the existing contract and/
or the new contract, the time remaining on the existing contract up to amaximum
of fiveyears, thefees and expenses paid or incurred by the former club (amortised
over the term of the contract) and whether the contractual breach falls within a
protected period. Each of are these are considered in turn:

7.4.1 Remuneration and benefits due

The logic behind this criteriais that the remuneration under the existing and the
new contract may provide an indication as to the value of the services of the
player for the club and therefore give an indication asto the cost of replacing that
player. If the remuneration is higher under the new contract, thismay also reveal
the motive behind the decision of the player to unilaterally terminate his contract.

In Webster, Hearts' claim that the remuneration and benefits due under
Webster's new contract should form part of the calculations with regards to
determining compensation was rejected by the CAS panel. Hearts had claimed

4 CAS El-Hadary, para. 240.
%0 CAS deSanctis, para. 96.
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£330,524 based on the difference between the value of the old and new contract.
The panel found that this approach would be potentially punitive on the player as
it would focus not on the terms of the breached contract, terms that are known to
both parties, but onthe player’sfuturefinancial situation.>? Consequently, in Webster,
the panel found that the most appropriate criteriafor determining the compensation
owed to Hearts was the residual value of the contract, which was £150,000.
Residual value refers to the remuneration remaining due to the player under his
contract.

In Matuzalem, the panel was guided by the positive interest principle.
This principle, the equivalent of the concept of restitutio in integrum found in
somelegal systems, meansthat in determining the compensation amount, thejudging
authority will return theinjured party to the position that the party would have had
if thecontract was performed properly without the contractual breach.5®
Conseguently, the panel in Matuzalem sought to construct the total value of the
services lost to the club as a consequence of the player’s actions. Part of this
‘total value' related to the value of player’s new contract, minusthe salary savings
made by Shakhtar due to the player’s departure.> The panel noted that the player
had two years remaining on his old contract. It regarded his salary under his new
contract, for the equivalent period of time, as the value attached to securing the
servicesof theplayer. Thisfigure could legitimately form part of the cal cul ation of
the overall loss suffered by Shakhtar.® However, the panel went on to explain
that the remuneration element forms just one element of the total value of the
services lost to the club.® The approach to remuneration and other benefits due
taken in Matuzalemwas subsequently followed in El-Hadaryand de Sanctis.

7.4.2 Replacement costs/loss of a transfer fee

The remuneration element of the compensation award seeks to compensate the
injured club for the wages they will have to outlay to recruit an equivalent player
to the one departed. If one accepts the positive interest argument, the club will
also need compensating for costs, such as a transfer fee, incurred in seeking the
replacement player’srelease from hisclub. Similarly, dueto the player’sunilateral
termination, the club has | ost the opportunity to receive atransfer fee.

In Webster, the CAS panel did not consider it appropriate to allow the
replacement value of the player to form part of the calculations for determining
compensation. The Webster panel found that Article 17 does not explicitly entitle
aclub to this. Consequently, ‘ subject to it being validly agreed by an enforceable
contract... thereisno economic, moral or legal justification for aclub to beableto
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claimthe market value of aplayer aslost profit.’s” To do so would beto imply into
the Regulations such an entitlement and this would contradict the principles of
fairnessand legal certainty.® Thisconclusion wasarrived at by the panel considering
the balance of rights between clubs and players underpinning Article 17. The
CASconsidered that the clubs' |egitimate need for contract stability was provided
for by way of the protected period and the means of enforcing it. Furthermore,
Article 16 strengthened this position by prohibiting unilateral termination during
the course of a season.*® Given these protections, the panel argued that
compensation for unilateral termination without cause should not be punitive or
lead to enrichment and should be calculated in such away that places clubs and
players on an equal footing in terms of the compensation sought or owed.®

Asthelevel of compensation was not agreed on by way of the contract,
to allow replacement valueto featurein the criteriafor determining compensation
would lead to the enrichment of the club and would be punitive vis-a-vis the
player.6! In Hearts' calculation, Webster’s value had appreciated considerably as
aplayer. Having been purchased for £75,000, the club, at the time of the breach,
valued him at £4,000,000.The CAS panel did not find it convincing that this
appreciation was solely down to the training efforts of the club. The panel pointed
out that if this submission were accepted then legitimately playerswould be able
to seek compensation for a decrease in their market val ue caused by such factors
ashaving anincompetent trainer or by being employed asasubstitute.®? In addition,
the CAS pointed out that Article 20 of the FIFA Regulations governs training
compensation and to allow replacement val ueinto the compensation criteriawould
amount to double counting. The training compensation criteria also only makes
reference to the actual training costs incurred by the club and not to the player’s
market value. The connection between actual cost and compensation amounts
was critical in the CJEU’s assessment of such schemes in Bernard.®®

In Matuzalem, the CAS panel once again adopted a different approach.
It considered it important to calculate the full amount of the value of the services
lost. However, the mere fact that a club has lost the opportunity to receive a
transfer fee does not necessarily equate with damage. Whilst this was
acknowledged by the panel, it went on to argue that the loss of a possible transfer
fee can be considered a compensable damage if the usual conditionsaremet—‘in
particular, if between the breach or the unjustified termination of the agreement
and the lost opportunity to realize a certain profit there is the necessary logical

nexus' .% Establishing this connection can take different forms but for the panel,
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transfer offers made by third parties may be relevant in determining the damage
suffered. Also worthy of consideration is whether the club can establish the
connection between the termination and the claimed damage.® For example, the
club may have taken steps, by way of transfer activity, to replace the player.

The Matuzalem panel therefore considered it appropriate to not only take
into consideration the remuneration element, but how much it would cost the club,
by way of atransfer fee, to acquire asimilar player.% In thisregard, the panel was
assisted by some firm evidence asto the value attached to the player. In particul ar,
the loan agreement between Zaragoza and Lazio contained an option clause
providing Lazio with the right to make the transfer permanent on payment of a
stated transfer fee (between Euro 13-15 million). In the same loan agreement the
parties al so agreed that an insurance policy covering the disablement of the player
and valued at approximately the same as the options clause must be put in place.t”
Therefore, in addition to the remuneration element, it would cost between Euro
13-15 million to obtain the services of the player. The panel did however remind
injured parties, in this case the club, that they are under a duty to mitigate the
damage suffered.%®

For aclub, mitigating the damage suffered means taking reasonabl e steps
to find areplacement for the player. In Matuzalem, the panel argued that in order
to claim that fee, or part of it, as part of the compensation due by the player, the
club would need to demonstrate that the new player was hired in substitution of
the departed player, which requires not only that the playersare playing in similar
positions but also that the club decided to hire the new player because of the
termination by the departed player. In determining whether an injured party has
taken steps to mitigate the damage suffered, DRC and CA S panelswill clearly be
mindful that clubs are generally not able to recruit players outside of the normal
transfer window periods. The club must also provethat thereisalink between the
amount of the transfer fee paid for the new player and the premature termination
by the other player.® In Matuzalem, the panel considered whether it should take
into account the actual costs incurred by Shakhtar to replace Matuzalem. The
club bought, for afee of EUR 20 million, Nery Alberto Castillo. However, beyond
thefact that Castillo was, like Matuzalem, amidfield player, Shakhtar were unable
to convincethe panel that histransfer waslinked to the gap | eft by the Matuzalem
or that the costs of hiring the Castillo have been increased by Matuzalem’ s actions.”

In El-Hadary, the panel heard witness evidence that the Swiss club was
prepared to pay atransfer fee of Dollar 600,000 for the player. Corroborating this
figurewasthefact that 18 months|ater the player wastransferred back to another
club in Egypt for the same sum.™ The player’s subsequent unilateral termination
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of his contract therefore denied Al-Ahly the opportunity to receive this sum.

In de Sanctis, the panel agreed with Udinese's claim that it incurred total
replacement costs comprising three elements. First, the club loaned out one of its
goalkeeperswith an option for the new club to acquire the player for afee of Euro
1.2 million. Thisfee had to be waived once the goalkeeper wasrecalled dueto the
breach by de Sanctis. Second, as part of the loan agreement, any recall of the
goalkeeper triggered arecall fee of Euro 250,000. Third, the recalled goal keeper
was considered too inexperienced to initially replace de Sanctis, so the club also
recruited amore experienced interim goal keeper. Consequently, the club incurred
the salary costs of these two players. The total replacement costs were therefore
calculated at Euro 4,510,000 for the 3 years|eft remaining on the Udinese contract.
On the question of aloss of atransfer fee, the de Sanctis panel observed that the
parties had not produced any evidence of any offers made or pending for the
player. Udinese had merely produced the details of three other international
goalkeepersthat had transferred between clubs over the previous couple of years.
The panel did not consider this sufficient evidence of 1oss suffered by the club. On
these grounds, the panel did not use loss of transfer fee as part of assessing the
compensation due to Udinese although it would appear that the panel would have
done if the evidence was supplied.”

7.4.3 Fees and expenses incurred

Article 17 also permits compensation amounts to be cal culated with reference to
fees and expenses paid or incurred by the former club, and in particular those
expenses made to obtain the services of the player. These costs are to be amortized
over the period of the contract. InWebster, Hearts' claim with respect to recovering
the £75,000 transfer feeinitially paid for Webster wasrejected by the CAS. Article
17 statesthat whilst fees and expenses paid or incurred by the former club can be
taken into account when determining compensation amounts, these sums are
amortised over the term of the contract. In Webster’'s case, the player remained
with theclub for alonger periodintotal thantheinitialy agreed fixed term of four
years.” In addition, the panel declared itself unconvinced that beyond the protected
period it isadmissible for a club to reclaim a portion of this fee as compensation
for unilateral termination unless such form of compensation is stipulated in the
employment contract.™

In Matuzalem, Shakhtar paid Euro 8 million to secure the service of
Matuzalem for five years. As he had two years remaining on his contract, the
non-amortized amount was two-fifths of the transfer fee, or Euro 3.2 million.
However, the panel did not add this sum to the compensation amount sinceit was
able to calculate the value of the lost services of the player at the moment of the
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breach. Within this value, the value of the feesto acquire such services had been
incorporated.™

In El-Hadary, the CAS panel did not consider the fees and expenses
incurred as these had already been amortised over the period of the contract,
which was first entered into in 1996. The club provided no evidence that it had
incurred fees or expenses when it entered into the 2007 contract with the player.™
It has to be assumed that the panel would, when determining the compensation
amount, have taken into account any non-amortised fees and expenses incurred.

In de Sanctis, the player had signed a series of contracts with Udinese
and the club had argued that the initial fees paid to acquire the player should be
amortised over the entire period of the player’s employment with the club. The
DRC disagreed by deciding that the fees paid to Juventus had been amortised
over the first five years of the player’s time with Udinese, but Euro 36,000 was
allowed as part of the compensation for the agent’s fees. However, at the CAS
hearing, Udinese no longer pursued a claim for agent fees and consequently this
element was not considered as part of the compensation amount.”

7.4.4 The time remaining on the contract

Therationale for taking the time remaining on the contract into account relatesto
the legitimate expectation of the parties to a contract that they can rely on the
stability of the employment relationship. In Matuzalem, the CAS panel considered
the time remaining on the contract as a specificity of sport issue. The panel
considered more‘ criticisable’ when aplayer leavesasubstantial part of the contract
unfulfilled, in Matuzalem's case two years out of the five year contract.”® The
panel doesnaot, however, explain why professiond football isdifferent in thisrespect
to any other employment relationship. In El-Hadary, the CAS panel did not take
the time remaining on the contract into account as it assumed that this factor was
taken into account in the sum awarded to Al-Ahly concerning theloss of atransfer
fee.™ Similarly, in de Sanctis, the panel found that the time remaining on the old
contract had been taken into account when looking at the replacement costs.®

7.4.5 Whether the breach falls within a protected period

The jurisprudence of the CAS on this point would seem to indicate that when
unilateral termination occurs outside the protected period, no additional
compensation under this heading should be awarded.®* In El-Hadary, the player
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breached the contract within the protected period. The CAS panel considered
unilateral breaches within the protected period as an aggravating factor when
determining compensation amounts. If thiswere not the case, it would be* difficult
to understand why this element has expressly been listed asacriterion to takeinto
consideration when assessing such compensation’ .8 However, the panel decided
not to award further damages under this heading as the player was of advanced
agefor afootballer (37) and that sporting sanctions were suitable punishment for
the player. An additional amount, argued the panel, would over-compensate the
Egyptian club.

7.4.6 The specificity of sport — the player’s behaviour and position

In Webster, the CAS declared itself unconvinced that the concept of aggravating
factorsor contributory negligencearelegally relevant or applicableto thecalculation
of compensation under the criteriaof Article 17.8 In any event, the CAS concluded
that the parties had not clearly established the existence of aggravating factorson
the part of the player or contributory negligence on the part of the club and that
accordingly these consi derationswere not rel evant when determining compensation
amounts.® In Matuzalemthe panel adopted a different approach by considering it
relevant to take into account the status and behaviour of the player. The panel
observed that Matuzalemwas an important player for the club, being not only the
player through which the team directed much of its play, but also club captain.
However, the panel was not satisfied that the fact that the player was playing in
the central midfield makes hisloss morecritical, in sporting terms, than thel oss of
another member of the team, although ‘it may be possible to consider whether a
player in breach or terminating prematurely his contract was a player of the core
team of the club or not’ .# Therefore, the panel concluded that the player’sposition
should not normally have an impact on the damage caused and the compensation
to be paid.

With regard to Matuzalem’s behaviour, the panel observed that the player
left the club just a few weeks before the start of the UEFA Champions League
qualifying rounds. It iswidely accepted that both interms of prestige and financial
reward, that the Champions Leagueis of vital importanceto clubs. The panel also
noted that Matuzalem had accepted an increase in his salary on 1 April2007 and
by deciding shortly afterwards to leave the club had offended the good faith of
Shakhtar. The player had also allegedly |eft the club without indicating in advance
his wish to move to another team.®
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The Panel declared itself not satisfied that the reasons submitted by
Matuzalem could be accepted asfull justifications of the player’s behaviour even
though it was the player’s submission that his move was designed to save his
marriage given that hiswifewasunhappy about living in Donetsk. Thissubmission
is somewhat corroborated by the fact that the player signed a new contract with
Zaragoza with remuneration equivalent to his terms at Shakhtar. This indicates
that the player did not move for economic reasons.

In El-Hadary, the panel rejected the notion that the player’s position
(goalkeeper) and hiseminent status should be used against the player in determining
compensation. Indeed, the fact that the player greatly contributed to the sporting
success of the club should be taken in the player’s favour.

7.4.7 The specificity of sport — the player’s commercial value

In Webster, Hearts claimeds porting and commercial losesrelating to, for instance,
aloss of merchandising opportunities stemming from the breach of contract. The
panel found that Hearts had failed to establish the causality of the player’s
termination nor the existence of the damage.®” In Matuzalem, the panel left open
the possibility of considering damageincurred by aclub because of the premature
termination. For example, the club could be harmed asit isno longer in aposition
to fulfil some obligations towards a third party, such as a sponsor or an event
organiser to whom the presence of the player was contractually warranted.
However, asit did not form part of Shakhtar’s submission that it had suffered any
particular additional damage because of the player’s actions, the panel did not
take account of any such additional damages when assessing the compensation
amount.

The de Sanctis panel noted that during the DRC proceedings, Udinese
had attempted to quantify losses such as the special role of the player in the eyes
of sponsors, fansand his colleagues at Udinese, the position he played on the pitch
and the success he had brought to Udinese. The panel conceded this was ‘a near
impossibletask’ .8 However, the panel then went on to explain that the player was
a senior professional, with whom the club had enjoyed some of their greatest
successes. It added, ‘fans and sponsors of all clubs demand immediate success
and results. The Panel believesthat at any club, when akey player is sold or goes
and timeisrequired for a new hero to materialise, revenues will be affected, the
injured party will suffer losseswhich it may not be ableto provein Euros. This, in
the opinion of the Panel, is where the specificity of sport can be used and should
be used’.% In doing so, the de Sanctis panel decided to follow the specificity of
sport reasoning detailed in Matuzalem and determined that the additional
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compensation for Udinese shall be Euro 690,789, afigure representing six months
remuneration under the new contract.

7.5 ‘Jointly and severally liable’

Article 17(2) statesthat the player and his new club shall be jointly and severally
liable for the payment of compensation and that the amount may be stipulated in
the contract or agreed between the parties. In Webster, the CAS found Wigan to
bejointly and severaly liablefor the payment of compensation. Wigan had submitted
that they should not be so because they played no part in the breach. Despite
finding no evidence of fault on the part of Wigan, the panel considered that Article
17(2) isnot conditional onafinding of fault and that theliability provisioninArticle
17(2) should be considered a form of strict liability.®* The justification for this
appearsto lieinthedifficulty of establishing fault and the need to better guarantee
payment of the compensation to theinjured party.® Thisapproach hasbeenfollowed
by subsequent panels.

8. Conclusions

In Webster the CAS panel calculated the compensation with reference to (1) the
residual value of the contract, although (2) the panel would havetakeninto account
the fees and expenses incurred in initially recruiting the player, had these not
aready been amortised over the period of hisemployment with the club. However,
even here, the panel declared itself unconvinced that beyond the protected period
it is admissible for a club to reclaim a portion of this fee as compensation for
unilateral termination unless such form of compensation is stipulated in the
employment contract. In Matuzalem, guided by the positive interest principle,
the CAS panel calculated the total value of the lost services of the player for the
club. Thisfigurewas arrived at with referenceto (1) the player’sremunerationin
the two seasons following his departure from the club(2) deducted from this the
salary savings made by his club (3) the cost of replacing the player cal culated by
determining how much a club was prepared to pay for the player by way of a
transfer fee and (4) an additional specificity of sport indemnity amount equal to six
months of salary. In El-Hadary, the CAS panel determined that the formulato be
employed when determining the compensation owed by the player was (1) the
value of the player’s new contract, over the same period of time of that remaining
on the contract that was beached and (2) a sum representing the loss of atransfer
fee (3) deducted from this amount should be the residual value of the player’s
breached contract which represents the amount saved by the club. The panel
determined that thisformulawould alow theinjured party to acquire areplacement
of similar quality. In de Sanctis, the CAS panel (1) sought to construct the total
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replacement costs for the three years left remaining on the contract (2) deducted
from this the salary savings over the three year period remaining on the player’s
contract and (3) added to thiswas a specificity of sport indemnity amount equal to
six months of salary.

TheArticle 17 jurisprudence of the CAS reveals competing visions as to
the purpose of the provision. In Webster, the CAS panel considered that the
construction of theArticle‘leavesasubstantial degree of discretion to the deciding
authority to account for the circumstances of the case'.*® In exercising this
discretion, the panel reflected on the overall purpose of Article 17 and concluded
that this was to ‘balance appropriately the interests of clubs and players for the
good of the game'.** This statement appears to confirm the importance of reading
the Regulations in the spirit in which they were agreed with the European
Commission in 2001.% From this perspective, theinternal logic of the regulations
revolves not around the pure sanctity of the contract of employment, but rather an
attempt to balance the interests of clubs, players and the governing bodies. Clubs
have a legitimate concern for the protection of contract stability, players have
enforceablerights of free movement and the governing bodies pursue thelegitimate
objective of protecting theintegrity of the sport and the stability of championships.
The panel noted that, ‘ because of the potentially high amounts of compensation
involved, giving clubsaregulatory right to the market value of playersand allowing
lost profitsto be claimed in such amanner would in effect bring the system partialy
back to the pre-Bosman days when players freedom of movement was unduly
hindered by transfer fees...”% In light of this, and the history of Article 17, the
Webster panel considered allowing any form of compensation that could have
such an effect as being ‘anachronistic and legally unsound’.®” Having decided
that the compensation payable by Webster should equate with the residual value
of the contract, the Webster panel appears to have been guided by the principle
that the inclusion of a protected period within the 2001 agreement satisfied the
clubs' desirefor contract stability and that what was | eft — the unprotected period
—was the territory of the player.

In Matuzalem, El-Hadary and de Sanctis the CAS panels adopted a
different logic by stating that they would be guided by the principle of positive
interest. In this connection, the panel maintained that Article 17 * does not provide
the legal basis for a party to freely terminate an existing contract at any time,
prematurely, without just cause’.® Rather, the provision provides for the
consequences of what ‘ remains a serious violation of the obligation to respect an
existing contract’.* In thisregard, the logic of the panel in de Sanctis merits brief
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attention. The panel considered that the list of objective criteria contained in
Article 17 was not intended to be ‘ definitive’ .1 Article 17(1) refersto thecriteria
including, in particular, the remuneration and other benefits due... The use of
thewords‘in particular’ would seem to support the panel’ sview that thelist isnot
definitive. The panel then went onto concludethat ‘if the positiveinterest principle
isto be applied, then other objective criteriacan and should be considered, such as
loss of a possible transfer and replacement costs, as were considered in the
Matuzalem and El-Hadary cases'.*®* However, this logic does not account for
why, if positiveinterest wasin the minds of the 2001 drafters, it did not appear in
the text of Article 17. If the purpose of Article 17 was to return the injured party
to the position that the party would have had if the contract was performed properly
without the contractual breach, then the current construction of Article 17 is
redundant. A statement to the effect that al quantifiable losses can be factored
into the cal culation of the compensation payable by the party unilaterally terminating
the contract would have sufficed.

The existence of Article 17 and the jurisprudence of the CAS confirm
that a player now has the ability to unilaterally terminate a contract outside the
protected period and take up employment with another club, without a transfer
fee being paid or sporting sanctions being imposed. A case could therefore be
made that the Commission’s concerns, as expressed in the 1998 Statement of
Objections, have been addressed. However, the purpose of Article 17 isto provide
for the' consequences’ of unilateral termination. Inthisregard, implicitinthe 2001
agreement lies the assumption that a player should understand in advance the
consequences of hisactions. Itisacommon principle of law that when exercising
regulatory functions, an association correctly appliesitsown regulationsand arrives
at decisions that are made in a predictable and cognisable manner. It was clear
that in Webster the DRC failed to discharge this duty. In particular, it failed to
meet the requirements of Article 13(4) of the FIFA Rules Governing the Procedures
of the Players' Status Committee and the Dispute Resolution Chamber which
requires the body to give reasons for its findings. On the basis of this decision,
players and clubs would not be able to amend their behaviour in order to avoid a
situation leading to proceedings before the DRC or CAS. Nor would a party to
proceedings know what arguments to submit. On the contrary, some commentators
have cautioned against ‘infusing alegal provision with certainty’ which could result
in‘interpretativerigidity, thusrendering that provision ineffective' .12

Thejurisprudence of CAS since Webster has added uncertainty for those
wanting to know the financial consequencesfor unilaterally breaching a contract.
Whilst in Webster the CAS rejected replacement cost as a relevant criteria for
determining compensation, subsequent decisions suggest otherwise. Commenting
onthe CASdecisioninde Sanctis, the European Club Association’s (ECA) Legal
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Advisory Panel Chairman Ivan Gazidis stated that ‘ CAS continues to recognise
that the financial consequences of a breach of contract must be analysed on a
case by case basis. We welcome this approach, which means that a party in
breach of acontract must take responsibility for the damages caused to theinnocent
party. Further, the uncertainty of outcomein any individual case encourages respect
of contracts and stability in the game, which we support.’1® Gazidis is Chief
Executive of Arsenal FC and a club representative on the FIFA DRC panel.
Furthermore, in Matuzalem, the CAS panel reflected on the broad scope of the
compensation criteria contained in Article 17 and advised a party considering a
unilateral termination ‘to respect an existing contract asthefinancial consequences
of abreach or atermination without just cause would be, in their size and amount,
rather unpredictable’ .14

Promoting uncertainty of outcome in individual cases as a means of
encouraging respect of contracts and stability in the game is problematic. The
predictability of the law, albeit the internal laws of sport, is an important tool for
minimising litigation and a pre-requisite for ensuring fairness and the integrity of
the legal process. In sport, litigation is costly, time-consuming and divisive. The
development of alegal systeminternal to sport and embodied inthe CAS, reflects
the anxiety with which sport views the role of the ordinary courts. However, the
promotion of legal uncertainty as a tactic may be counter-productive in that it
encourages recourse to the ordinary courts and thus impedes the devel opment of
a respected body of lex sportiva.

In particular, the requirements of EU law would be tested if it transpired
that the jurisprudence of the DRC and the CA S were so uncertain asto discourage
a player’s engagement with dispute resolution. In particular, a player may be
deterred from exercising hisright of free movement should he have no cognisance
of theimplicationsof unilaterally terminating acontract. For the purposesof Article
45 TFEU, thiswould amount to a non-discriminatory restriction which, to save it
from condemnation, would require the party imposing the restriction to justify it.
Whilst maintaining contract stability islikely to be considered alegitimate objective,
the means of achieving it — through the inconsistent application of the rules—is
clearly inappropriate.1%®

103 ECA Statement on the de Sanctis Case, 04/03/2011. Accessed at www.ecaeurope.com.

104 CAS Matuzalem, para. 89.

105Although in Mutu, the player argued that the FIFA regulations governing contract stability give
riseto direct discrimination given that they are not binding at national level, but apply exclusively
to cases of transfers from one national association to another. As aresult, in Mutu’'s opinion, the
player, ‘by virtue of having a nationality different from that of the Respondent [...], has been
subjected to the FIFA Regulations and not to those of the FA, which accord different treatment to
British nationals or to players who are transferred at domestic level, at least with regard to the
payment of compensation and the criteria which are applied to determine it in case of breach of
contract’. In other words, ‘the Player was subject to different rules on compensation and to
different treatment from that which would have applied to the proper national comparator (i.e. a
UK national transferring to a UK club)’. CAS2008/A/1644 Mutu v Chelsea, paras. 52-53.
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Since Webster, the CAS has arguably settled on a more consistent
approach, based on thereliance on the positive interest principle, when cal culating
compensation for unilateral termination. However, as pointed out by the panel in
Webster, thereliance on this principle bringswith it some uncertainty with regards
toitscompatibility with EU law. Greater certainty could be achieved through two
routes.

First, on entering into an employment rel ationship, clubs and players could
stipulate in the contract of employment the damages to be paid on unilateral
termination of the contract. The role of the DRC and CAS would then be to
enforce the contractual agreement without the need to overlay its decision with a
normative interpretative framework. However, as witnessed in Matuzalem, the
parties must take care when drafting such a provision. In particular, the DRC and
CAS have acknowledged that contractual ‘buy-out’ clauses are unenforceable if
they unreasonably penalisethe player. The set figure should not simply beinserted
into the contract to discouragethe player from leaving, or athird party from acquiring
him. The stated amount should be proportionate to the salary of the player or the
original transfer value and in circumstanceswhere thiswould lead to agap between
the salary of the player and the stated buy-out fee, the parties should consider
adopting avariableindemnity clause which adjustsover timeto reflect the players
objective performance.’® The parties could also agree to provide for different
compensation sums depending on whether the breach takes place within or outside
the protected period. This would remove the need for the DRC or the CAS to
consider thiscriteriain their calculations and al so remove the need to consider the
application of the specificity of sport criteria.

Second, Article 17 could be reformed to make explicit the consequences
of unilaterally terminating a contract. The forum for this re-negotiation could be
imposed through litigation, or it could take place co-operatively between the
interested parties. For instance, representatives of players, clubs and FIFA could
enter into amemorandum of understanding which could provide for an abjective
framework for determining compensation under Article 17.27 This negotiation
could befacilitated by the EU, either by way of the on-going structured dialogue
currently taking placein Europe, or through an agreement of the Social Dialogue
Committee for European Professional Football. Either way, such an agreement
could lead to thereform of Article 17.The prospects of thisoccurring are however
somewhat slim given that the current jurisprudence of the CAS aligns with the
interests of the clubs and FIFA. There are therefore no strong incentives for these
partiesto re-negotiate Article 17. Thisleaves litigation by an aggrieved player as
the most likely source of reform.

106 See Compalre D., (2009), Contractual Sability in Professional Football: Recommendations for
Clubsin a Context of International Mobility, Master Thesis for the FIFA International Mastersin
Management, Law and Humanities of Sport.

1075ych an agreement was referred to in CAS 2007/A/1315, Ali Bouabé & Sporting Lokeren Oost-
Vlaanderen c. Association Sportive des Forces Armées Royales (ASFAR), award of January 31,
2008.
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1. I ntroduction

It does not come as a surprise when it is said that the principle of maintenance of
contractual stability isof paramount importance within theworld of football.

The principle of contractual stability asit isknown today has been negotiated and
agreed upon between FIFA/UEFA and the European Commission in the aftermath
of the (in)famous Bosman ruling in order to make the transfer rules of FIFA
compatiblewith European Union law.

Therelevant provisions relating to contractual stability are set out in Chapter 1V.
of the FIFA Regulations on the Status and Transfer of Players, hereinafter “the
Regulations’, and in essence reflect the notion “ pacta sunt servanda” .

As such, contractual stability within the world of sport is nothing more than the
reflection of the most basic principle of contract law which seeksto ensurethat, in
the event a club and aplayer freely choose to enter into an employment contract,
that contract will be honoured.

" Wouter Lambrecht, LL.M. International Sports Law, isthe Legal Manager of the European Club
Association (ECA). The position expressed in this article reflects the personal opinion of the
author and does not necessarily correspond with the opinion of the ECA and/or that of its members.
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In order to support this principle and to ensure its effectiveness, the Regulations
foresee several provisions relating to the principle of “ pacta sunt servanda” .

It is evident that these provisions must discourage both clubs and players to
unilaterally and prematurely breach their contract aswell as discourage both third
clubs and player agents to induce said breach of contract.

In this respect, and as afirst important remark, it is to be noted that it is not the
principle of contractual stability as such which is opposed by stakeholders and/or
causes disrupt amongst them, but rather the consequences in case of failure to
respect thisprinciple.

The consequences which aim at discouraging clubs and player to breach their
contract without just cause are the obligation to pay compensation in addition to
possible sporting sanctions and or disciplinary sanctions.

Needless to say that the obligation to pay compensation greatly depends on the
facts of each case as well as on which party to the contract has incurred in a
premature and unilateral termination. Therefore one case cannot be compared to
another and the outcome will differ from case to case. An outcome which is
however always dependant on the same legal principle: positive interest.

The Bosman case rightfully brought free movement to the world of football, in
that players are free to join the team of their choice after the expiry of their
contract and this without any compensation payable, it did not bring the right to
terminate a contract without just cause to the world of football.

Free movement and the freedom to perform labour are not equal to the right to
terminate a contract, implying that a party incurring in breach of contract must
face the appropriate consegquences.

2. Unilateral termination of an employment contract & just cause

Accordingto article 13 and 14 of the Regulations, acontract may only beterminated
upon the expiry of a contract or by mutual consent safe in those cases where a
just cause would exist.

Inthisrespect it isto be noted that the Regulations do not define what constitutes
ajust cause, while the FIFA Commentary on the Regulations states that a just
cause “shall be established in accordance with the merits of each particular
case. In fact behaviour that is in violation of the terms of an employment
contract still cannot justify the termination of a contract for just cause’.t

1 Commentary on the FIFA Regulations for the Status and Transfer of Players, www.fifa.com.
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Consequently itisvery hard to define“ajust cause” let alone give an overview of
situations which would constitute ajust cause.

However it widely accepted and confirmed by jurisprudence of both the FIFA
Dispute Resolution Chamber, hereinafter “the DRC”, as well as the Court of
Arbitration for Sport, hereinafter “the CAS’, that ajust cause, alikeajust causein
normal labour law, impliesthat thework relationship hasbeen hindered so severaly,
that the parties have lost all faith in each other and that they could not reasonably
be expected to continue their empl oyment rel ationship.

The following paragraph of a CAS award? clearly confirms the above:

“For example, in the case CAS 2006/A/1062, the Panel stated that
since “ the FIFA Regulations do not define when there is such “just
cause”. One must therefore fall back on Swiss law. Pursuant to
this, an employment contract which has been concluded for a fixed
term can only be terminated prior to expiry of the term of the contract
if there is good cause (see also ATF 110 | 167). In this regard Art.
337(2) of the Code of Obligations (referred to as “ CO”) states - in
loose trandation: ,, Particularly any circumstance, the presence of
which means that the party terminated cannot in good faith be
expected to continue the employment relationship, is deemed to be
good cause . The courts have consistently held that a grave breach
of duty by the employee is good cause (ATF 121 11l 467; ATF 117 11
72)" (CAS 2006/A/1062, para. 13). Additionally, CAS jurisprudence
has affirmed that “ according to Swiss case law, whether there is
“good cause” for termination of a contract depends on the overall
circumstances of the case (...). Particular importance is thereby
attached to the nature of the obligation. The Swiss Supreme Court
has ruled that the existence of a valid reason has to be admitted
when the essential conditions, of an objective or personal nature,
under which the contract was concluded are no longer present
(...). In other words, it may be deemed as a case of application of
the clausula rebus sic stantibus. According to Swiss law, only a
breach which is of a certain severity justifies termination of a
contract without prior warning (...). In principle, the breach is
considered to be of a certain severity when there are objective
criteria which do not reasonably permit to expect a continuation
of the employment relationship between the parties such as serious
breach of confidence (...). Pursuant to the jurisprudence of the
Swiss Federal Supreme Court, the early termination for valid reasons
shall be however restrictively admitted” (CAS 2006/A/1180, para.
8.4).”

2 CAS 2008/A/1517 lonikos FC v. C., www.tas-cas.org.
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Afortiori, the disrespect by one party of itscontractual obligationsdoesnot always
entitle the other party to terminate the contract with just cause and a premature
termination should therefore always be seen as the ultima ratio:

“the Chamber recalled that the unilateral termination of an
employment contract, being the most severe penalisation in
contractual relationships, should be used as ultima ratio only.” 3

Consequently, aparty, beit either aclub or aplayer, should bewary when analysing
itsright to terminate acontract with just cause and keep in mind that only arepeated
offence, in principle, would justify such abreach of contract.

A repeated offence impliesthat aclub or player hasinformed the other party that
it does not tolerate a given disrespect of the employment contract, for example:
the absence of atraining camp, unpaid salaries or physical violencetowards other
team players, etc. and that failureto remedy such non-compliance or the occurrence
of asimilar offence in the future will lead to atermination of contract.

With regardsto the recurrent issue of outstanding salary and itsrelation vis-a-vis
just cause to terminate a contract, the Court of Arbitration correctly held:*

“ The non-payment or late payment of remuneration by an employer
does in principle - and particularly if repeated as in the present
case - constitute “just cause’ for termination of the contract (ATF
2 February 2001, 4C.240/2000 no. 3 b aa; CAS 2003/0/540 &
541, nonpublic award of 6 August 2004). [H]owever, the latter
applies only subject to two conditions. Firstly, the amount paid
late by the employer may not be “insubstantial” or completely
secondary. Secondly, a prerequisite for terminating the contract
because of late payment is that the employee must have given a
warning. In other words, the employee must have drawn the
employer’s attention to the fact that his conduct is not in accordance
with the contract (see also CAS 2005/A/893; CAS 2006/A/1100,
marg. no. 8.2.5 et seq.).”

Both partiesto an employment contract need to notify each other of their intention
to terminate a contract and where possible provide the counterparty with alimited
time frame to remedy the breach of contract.

Hence, by construing and interpreting just cause in such a manner as described

3 Meeting of the DRC on 28 September 2007, decision no. 97748, consideration 11, www.fifa.com/
mm/document/affederation/administration/97748_44573.pdf.
4 CAS 2006/A/1180 Galatasary SK v. Frank Ribéry & Oympique de Marseille, www.tas-cas.org.
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above, the principle of pacta sunt servanda is duly protected in that a contract
cannot be terminated for whatever reason.

Anaysing apotentia “just cause” one must keepinmind all factual circumstances
and specificities of the case.®

3. Just cause & without just cause

When referring to the notion “just cause” the following isto be noted.

If one party terminated a contract with just cause, it is automatically implied that
the other party failed to comply with its contractual obligationsand assuchincurred

in a breach of contract without just cause.

Hence one’s termination of contract with just cause is always linked to
counterparties breach of contract without just cause and vice versa.

As such the notions “breach or termination with or without just cause” are to be
seen as two side of the same coin and a termination/breach of contract with just
or without just cause will always trigger the counterparty to pay compensation.

4, Consequences of terminating a contract without just cause
a. General remarks

In the event that a contract was terminated without just cause, the party in breach
shall pay compensation in addition to which he might face sporting sanctions.

As already stated in the introduction, the obligation to pay compensation isto be
seen as one of the main discouraging factors for a party to incur in a premature
and unilateral termination without just cause.

If one wants the principle of pacta sunt servanda to be respected, then one must
ensure that the compensation payabl e following abreach of contract truly reflects
the damages the counter party suffers.

The compensation payable shall either be based on aliquidated damages clause
foreseen in the contract,® failing which the FIFA DRC and or CAS shall need to
establish the damages.

In this respect, it is a given that that the damages suffered by the harmed party

5 CAS 2008/A/1447 E v. Diyarbakispor, www.tas-cas.org.
6 Article 17.2 of the FIFA Regulations on the Status and Transfer of Players.
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depend on the merits and fact specifics of each case as well as on the successful
discharge of the burden of proof when claiming damages.

Conseguently, the damages are to be calculated on a case by case approach of
which a direct consequence is that damages payable for a breach of contract are
not always foreseeable beforehand.

Surprisingly, it is exactly this case by case approach which lies at the hart of so
many discussions and which isso heavily contested by FIFPro, being theworldwide
representatives of professional football players’ trade unions.

Keeping in mind that a case by case approach must be used when establishing the
damages following a breach of contract, it is evident and implied that amount of
damages shall also depend on which contractual party actually incurred in a
termination without just cause.

More precisely, the damages suffered by a club following abreach of contract are
not the same as the damages suffered by a player.

Yet again, player representatives heavily contests this given fact, believing that
the amount of damages for a breach of contract should be the same regardless of
whether a club or player terminated the contract without just cause.

Whileinvoking such “equal treatment”, player representativesrely onthe principle
of reciprocity. In doing so, they however seem to forget that this principle of
reciprocity isthe very basis of article 17 of the FIFA Regulations as it states that
each party in breach of contract, beit aeither aclub or aplayer, shall have to pay
compensation.

The situation of aclub following an unjustified breach of contract by a player is
indisputably not the same asthe situation of aplayer following abreach of contract
by aclub.

More precisely, aclub, when securing the services of aplayer, hasincurred several
expenses, such asthe payment of atransfer fee, training compensation, solidarity
contribution, agent fees, scouting fees, and even signing on fees.

Clearly the above mentioned expenses are expenses that solely clubs make;
implying that the (economic) situation of aplayer and aclub are different following
an unjustified breach of contract.

It cannot be denied that in the world of football, players are the main asset of a
club, both in terms of their sporting value in the services for the teams for which
they play, but also from an economic view, like for instance in relation of their
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valuation in the balance sheet of a certain club.”

The value of the services of aplayer istherefore never merely represented by the
(remaining) value (salary) of his contract.

Players form part of a team, a team which has been formed and worked with
intensively in order for that team to perform at its best and to obtain sporting
success.

Each player has its role to play in ateam and a player leaving a club evidently
influences, in one way or another, the performances of the team. Although any
possible damage to the team and its sporting successis difficultly quantifiable, it
does yet again show that a club and a player are not in the same position in the
event of a breach of contract.

Stating the contrary and holding that an employment contract between a football
player and a club is the same as an employment contract between a cleaning
company and acleaner isclosing one'seyesfor thereality and economic dimensions
involved in modern day football.

Finally, before dealing with the criteria taken into account for compensation, it
seems desirable to make two final remarks as the application of article 17 of the
Regulations.

Firgtly, article 17 only appliesinthose caseswhere FIFA hasjurisdiction to adjudicate
acase. Inthisrespect itisto be noted that FIFA's competenceiswithout prejudice
totheright of any player or club to seek redressbefore acivil court for employment
related disputes. Moreover, FIFA'sjudicial bodiesonly havethe power to adjudicate
in employment related disputes of an international dimension. More precisely, if a
breach of contract occurred in one country and al parties involved are of the
same country, FIFA is not competent to hear that dispute.®

Only once both parties accepted to have their case heard by FIFA, will article 17
of the FIFA Regulations form the legal basis for analysing the breach of contact.

Secondly, it isto be noted that professional football today is not an activity which
is bound to national territories. More precisely, professional players travel the
world and clubs employ playersfrom all continents and countries.

Consequently, in order to protect the key principle of pacta sunt servanda, there
is a clear need to have a harmonised approach vis-avis breaches of contract

" CAS 2007/A/1359 FC Pyunik Yerevan v. E, AFC Rapid Bucaresti & FIFA, www.tas-cas.org.
8 Art 22 point b) of the FIFA Regulations on the Status and Transfer of Players.
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occurring in country X, Y or Z.

More precisdly, if the principle of contractual stability is to be preserved, the
consequences for a failure to comply with a contract should be quite similar
regardless of the country in which the breach of contract occurred. That isto say,
abreach of contract in one country should not be punished more lightly or more
severely than if that breach of contract would have occurred in another country.

b. Compensation

In order to calculate the damagesfollowing abreach of contract, article 17 foresees
inalist of criteriathat are to be taken into account by the deciding body.

Important to note isthat these criteria were negotiated and agreed upon by FIFA/
UEFA with the European Commission when establishing the FIFA Transfer Rules
edition 2001. These negotiations took place in the aftermath of the Bosman case
in order to bring the Regulationsin compliance with European Union law.

For the sake of this article, rather than merely copying the well known provision
containing the criteria on how to calculate the compensation, it seems more
interesting to see how article 17 has been interpreted by CAS.

In this respect reference is made to a CAS award® in which the Panel stated the
following:

“The Article (article 17) bears the hallmark of a compromise to
which the proposals of all parties whose interests diverge has
contributed. The result is a hotch potch of criteria. The criteria
cited which are to be taken into account are exemplary and not
exhaustive with no priority or means of reconciliation identified.
The concept of compensation suggests the sum should equate as
closely as possible to the loss and damage suffered by the Club,
but not all of the criteria e.g. the remuneration to the Player under
the existing contract, seem to us to be directly relevant to such an
exercise [there are, however, provisions in some national labour
laws, e.g. in Holland, where such amount (remaining value) is the
indemnification for the employer in cases where the employee is
held to have breached his contract]”

® CAS 2008/A/1453-1469 Elkin Soto Jaramillo & FSV Mainz 05 v. CD Once Caldas & FIFA,
WWww.tas-cas.org.
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Webster establishes at least the following propositions:

(1) What isin issue is the interpretation of the FIFA Regulations
governed by Swiss law (paras. 115 and ff.).

(2) Compensation is not intended to deal directly with Training
Compensation, which is specifically regulated elsewhere (para.
84).

(3) Any provisions in the employment contract have primacy (para.
121).

(4) Three categories of factor must be considered:

(i) the law of the country concerned.
(ii) the specificity of sport.
(iii) any other objective criteria (with examples) (para. 125).

(5) Asto (i) the Panel has discretion as to whether to apply such
law (para. 126).

(6) Asto (ii) it seeks a reasonable balance between the needs of
contractual stability and the need of free movement of players
(para. 132).

(7) With regard to the other objective criteria (iii) the deciding
authority has a substantial degree of discretion (para. 134).

(8) Art. 17 para. 1 provides a broad range of criteria, many of
which cannot in good sense be combined, and some of which
may be appropriate to apply to one category of case, and
inappropriate to apply in another (para. 135).”

As stated before, the above once again underwrites the fact that each breach of
contract must be analysed on its fact specifics and that while the basic principles
for calculating compensation are always the same, more precisely it is guided by
the notion of positive interest, the final result evidently can differ from case to
case.

C. Positive interest

Theaim of article 17 isto put the“injured party in the position that the same party
would have had if the contract was performed properly.

In other words, the criterialisted in article 17 enabl e the deciding body to establish
the damages based on the legal principle of “positiveinterest”.

Thisisconfirmed by several CAS™ awards and al so be the Swiss Federal Tribunal:

10 CAS 2010/A /2132 FC Shakhtar Donetsk v. lIson Pereira Dias Junoir, unpublished, CAS 2010/
A/2145-2146-2147 SevillaFC & Morgan de Sanctisv. Udinese Calcio S.p.A., CAS 2008/A/1519-
20 FC Shakhtar Donetsk v. Matuzalem Francelino daSilva, Real Zaragoza SAD & FIFA, www.tas-
cas.org.
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“The Panel also remarks that, given that the compensation to be
granted derives from a breach or unjustified termination of a valid
contract, it will be guided in calculating the compensation due by
the principle of the so-called “ positive interest” or “ expectation
interest” ; accordingly, the Panel will aim at determining an amount
which shall basically put the injured party in the position that the
same party would have had if no contractual breach had occurred
(see CAS 2008/A/1519-1520, at para. 86; CAS 2006/A/1061, at
para. 40; see also the decisions of the Swiss Federal Tribunal ATF
97 Il 151, ATF 99 11 312; in the legal literature, see STREIFF/VON
KAENEL, Arbeitsvertrag, Art. 337b no. 4and Art. 337d no. 4;
STAEHELIN, Zurcher Kommentar, Art. 337b no. 7 and Art. 337d
no. 7; WYLER, Droit du travail, 2nded., 522). CAS” %

When correctly applying the principle of positive interest enshrined in the FIFA
Regulations, to a breach of contract by a player without just cause, the following
elements must at least be taken into account:

- Non-amortized value of the transfer feg;

- Non-amortized value of the signing-on fee and or agent fees.

Additionally and depending on the proof brought forward by a club and the fact
specifics of the case, a Panel could also analyse and compensate a club for the:
- Loss of a possible transfer fee;
- Replacement costs;
- Loss of the economic value of the services of the Player.

With regards to replacement costs, it isto be noted that alogical hexus needs to
exist between the breach and the loss claimed.

In the EI Hadary award, compensation was awarded for loss of apossibletransfer
fee as both clubs had indeed negotiated a transfer fee while in the De Sanctis
award, the Panel awarded replacement costs as Udinese had satisfactory proven
that two keepers had been hired in direct substation of De Sanctis.

With regards to the economic value of the services of a player the following
paragraph of the Matuzalem award perfectly illustrateswhat should be understood:

“The value of the services of a player at a given point of time may
be lower, higher or equal to the one when the player had started to
play for a club. In the event of a breach by a player, a panel has
therefore to analyze the amount necessary to acquire and keep the
working force of the player. In doing so, the Panel CAS

1 CAS 2009/A/1880 FC Sion & El-Hadary v. Al-Ahly Sporting Club & FIFA, www.tas-cas.org.
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2008/A/1519-1520, page 28 only acknowledges economic reality
in the world of football, i.e. that services provided by a player are
traded and sought after on the market, are attributed an economic
value and are — according to art. 17 FIFA Regulations — worth
legal protection. The Panel is eager to point out that the sole object
of this approach are the services provided by a player and not the
human being as such.

Thefact that the principle of positive interest is an objective criteriaand does not
favour clubs vis-a-vis player or vice versa, was evidenced by the Appiah award;
acasewhich certain stakeholders repeatedly fail to mention when challenging the
nature of article 17 and the application of this principle.

In this case, the Player Stephan Appiah was found to have breached his contract
without just cause. However, the Panel held that “the club cannot be expected
to be awarded any compensation for the loss of the Player’s services as the
Player was not in a condition to play without exposing himself to major
health complications, at least not before the expiry of the agreed term of the
contract signed with Fenerbahce” . Therefore, these exceptional circumstances
lead the Panel to start considering the situation from the perspective of the
money saved by Club X. due to the early termination of the contract by the
Player. Such an approach is consistent with the principle of the so-called
positive interest.2

d. Joint and Several Liability

Ancther important provision of the Regulations is that whenever a player hasto
pay compensation for breach of contract, the new club of the player shall be
jointly and severally liablefor its payment.:

The new club isthe club with which the player is registered following the breach
of contract'* and itsjoint and several liability isan automatic consequence which
is regardless of whether or not the new club induced the player to breach his
contract.

Important to know isthat while article 17.2 statesthat aplayer and aclub shall be
jointly and severaly liable, at the end of the day it isamost alwaysif not always

12 CAS 2009/A/1856 Club X. v. A & CAS 2009/A/1857 A. v. Club X, paragraphs 193 & 203,
www.tas-cas.org.

18 Article 17.2 of the FIFA Regulations on the Status and Transfer of Players.

14 CAS2007/A/1429 & 1442 Bayal Sall & ASSE Loirev. FIFA & IK Start: Article 17 para. 2 of the
FIFA Regulationsfor the Satus and Transfer of Playersis mandatory. This meansthat the new club
cannot be relieved from the obligation to pay compensation for breach to the former club even
though it can prove that it has not induced the breach of contract, www.tas-cas.org.



106 Wouter Lambrecht

the new club who pays the compensation.

Reference can be made to the Matuzalem award which taught usthat the transfer
amount payable by Lazio to Zaragoza following the transfer of the player was
dependant on the amount of damages CAS would establish for the breach of
contract by the player with Shakhtar:

“In the event that the pending award of the Court of Arbitration
for Sport decides that the indemnity to be paid to FC Shakhtar
Donetsk by the player and collaterally by Real Zaragoza, should
be higher than seven millions Euro (7,000,000 EURO), the amount
indicated as for the payment for the option for the definitive
acquisition of the federative rights of the player shall be raised in
one million euro (1,000,000 EURO)(...)."

It stands to reason that players who have breached a contract will only sign with
anew club if there is a contractual clause which stipulates that the new club will
pay any and all possible compensation payable following the breach of contract.

Hence, although player representatives often comment that the amount of damages
payablefor abreach of contract would contravene the free movement and freedom
to perform labour, it are not the players who carry the burden of paying
compensation but their respective new club.

e. Sporting sanctions!®

The second very important provision which aimsat discouraging playersand clubs
to unilaterally breach a contract or clubs to induce such breach are sporting
sanctions.

More precisely, according to the Regulations, in addition to pay compensation,
sporting sanctions shall also be imposed on any player or club found to be in
breach of contract during the protected period and on any club found to beinducing
a breach of contract during the protected period.

A sanction which shall beafour or six month restriction on playing official matches
for players and a ban for clubs on registering players either nationally or
internationally for two registration periods, in case of breaches of contract.

Itis moreover presumed that, unless established to the contrary, any club signing
a professional who breached his contract without just cause had induced that
player to commit a breach.

5 Article 17 point 3 and 4 of the FIFA Regulations on the Status and Transfer of Players.
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It is clear that such possible sanction strengthens the principle of pacta sunt
servanda as no club or player likes to run the risk of not being able to play or
register new players.

A ban on registering players being one of most heavy sanctions a club can face
when competing.

Theapplication of sporting sanctionsishowever limited to breacheswhich occurred
during the protected period.

The protected period being definable as the period which starts as of the signing
of a contract,’® and is a period of either two/three entire seasons or two/three
years, whichever comesfirst, following the entry into force of a contract, where
such contract was concluded prior to or after the 28" birthday of the player
respectively.

It is important to note that the differentiation between a protected period and a
non-protected period does however not give either party to the contract the right
to terminate without just cause.

Some practitionerswrongly believethat from article 17.3 it can be concluded that
players have the option/right to terminate a contract after the protected period.
Clearly thisis not the case! A premature and unilateral termination of a contract
by a player in or outside the protected period will always remain a breach of
contract for which compensation shall be payable and for which disciplinary
sanctions might beimposed aswell.

Regardless of the being in or outside the protected period, the principle of pacta
sunt servanda applies. The mere difference is that the consequences of
disregarding this principle are different if a breach occurred in or outside the
protected period.

While analysing thisfigure of sporting sanctionsit al so interesting to note that not
only sport regulations contain such a sanction. More precisely, Belgian Labour
Law foreseesin a more stringent provision than the FIFA Regulations.

More precisely, according to the Belgian Law of 1978 governing the employment
contracts of professional sportsman, if aplayer/sportsman terminates his contract
without just cause or aclub does so with just cause, this player/sportsman shall not

16 CAS2009/A/1909 RCD MallorcaSAD & Av. FIFA & UMM Sala SC: It cannot beimplied from
the definition of the Protected Period that a breach committed after the signature of the contract and
beforeitsentry into forceisnot within the Protected Period. An employment contract isbinding on
the partiesasof itssignature even if aninitial deadlineisset for its applicability, www.tas-cas.org.
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be allowed to participate in the same competition/exhibition of the same sport,
including play-offs, during the remaining duration of the sport season.’

Important to noteisthat thislaw does not make a distinction between a protected
period or non-protected period and that it only foreseesin sporting sanctionsfor a
player and not for clubs. Hence any player representatives making the remark
that FIFA Regulations would contravene free movement if sporting sanctions are
enforced after the protected period should notethat astricter rule could be possible.

Finally, itisalso to be noted that although the Regulations tend us to believe that
sporting sanctions are applied without exception, thisis not the case.

Although not very well known, it appears that players can invoke exceptional
circumstancesin order not to face sporting sanctions:

“In the mentioned CAS Precedents, FIFA observed that is stable,
consistent practice of FIFA and of the DRC in particular, to decide
on a case by case basis whether to sanction a player or not. The
CAS Panel was in those cases satisfied that there is a well accepted
and consistent practice of the DRC not to apply automatically a
sanction as per Article 17.3 of the Regulations. The Panel then
followed such an interpretation of Article 17.3 of the Regulations
which appears to be consolidated practice and represents the real
meaning of the provision as interpreted, executed and followed
within FIFA” .18

Consequently, if such exceptional circumstances can beinvoked by aplayer, clubs
should equally be allowed to do so; one specific circumstance to take into account
for clubs breaching a contract without just cause is without a doubt the current
economic crisis. Football clubs have not been immuneto this crisis and breaches
of contract based on outstanding payments should therefore not always lead to
sporting sanctions.

f. Other discouraging factors/sanctions

In addition to the above mentioned factors there are two other provisions of the
Regulationsthat aim at strengthening the principle of contractual stability.

" Wet van 24 Februari 1978 betreffende de arbeidsovereenkomst voor betaal de sportbeoefenaars,
www.ejustice.just.fgov.be/cgi/welcome.pl.

18 CAS 2009/A/1909 RCD Mallorca SAD & A. & FIFA UMM Sala SC, paragraph 68, www.tas-
cas.org.

¥ Article 17 point 5 of the FIFA Regulations on the Status and Transfer Players.
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Moreprecisely, article 17 point 5 statesthat any person subject to the FIFA Statutes
and Regulations who acts in a manner designed to induce a breach of contract
between a professional and a club in order to facilitate the transfer of the player
shall be sanctioned.®

Keeping in mind the reliance of players (and clubs) on player agents and how
some agents often act in their own (monetary) interest, this provision is there to
enable sanctions against those parties which can negatively influence a player.

Additionally, according to article 18 point 3 of the Regulations, aclub intending to
conclude a contract with aplayer must inform the player’s current club in writing
before doing while aplayer shall only be free to conclude a contract with another
clubif hiscontract with his present club has expired or is dueto expire within six
month.

Again, this article clearly aims at ensuring contractual stability in that it pushes
clubs towards transfer negotiations with the concerned club in order to sign a

player.
5. Specificity of sport

According to the Regulations, the compensation for breach of contract shall be
calculated with due consideration for the law of the country concerned, the
specificity of sport and any other objective criteria.

Given that the specificity of sport is not defined in the Regulations nor by the
jurisprudence of the FIFA DRC, it is somehow unclear how FIFA applies this
criteriatoitsdecisions.

However, analysing CAS jurisprudence, the specificity of sport must obviously
takeinto account theindependent nature of sport, the free movement of the players
but also football as a market.

Such analysisby CASisin linewith theinterpretation given to the “ specificity of
sport by the European Commission”. More precisely, according to the White Paper
sport is subject to European Union law when it constitutes an economic activity
but that it has specific characteristics which areto be referred to as the specificity
of sport.

The specificity of sport, asdefined by the Commission, clearly does not enablethe
DRC to deviate from European Union law. However it does grant sport deciding
bodieswith adiscretionary power to take into account the specific characteristics
of football when establishing the compensation for breach of contract.
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Important to note is that when deciding on how the specificity of sport is to be
taken into consideration, both sides of labour are equally represented.

Needless to say that this equal representation at FIFA level and CAS is the best
guarantee that the interest of both players and clubs are duly taken into account
and that the specificity of sport it isnot applied in arbitrary manner:

“The criterion of specificity of sport shall be used by a panel to
verify that the solution reached is just and fair not only under a
strict civil (or common) law point of view, but also taking into due
consideration the specific nature and needs of the football world
(and of parties being stakeholders in such world) and reaching
therefore a decision which can be recognised as being an
appropriate evaluation of the interests at stake, and does so fit in
the landscape of international football.” 2

Specific criteria which have been taken into account by a CAS Panel when
awarding damages under the specificity of sport are:
- the moment of a breach of contract, for instance 2 weeks prior to
the commencement of the UEFA Champions League;
- breaching the contract after having received asignificant salary raise;
- theposition of the player and hisrole within the squad.

These examples clearly illustrate that football has specific characteristics which
are unknown in other fields of labour rel ationships and which should duly betaken
into account when calcul ating compensation for breach of contract.

For example, in the Matuzalem award the Panel took into account that the player
had |eft the club just a few weeks before the start of the qualifying rounds of the
UEFA Champions League, the UEFA Champions League being an event of
major importance for all European clubs, and after the season in which he
became the captain of Shakhtar Donetsk and was also elected best player of the
team.

Consequently, it can be concluded that the application of the specificity of sport,
aliketheway of calculating damages, will depend very much on the circumstances
of the case and the (faulty) behaviour of the parties.

Hence, when taking into account the specific nature of an employment relationship
between clubs and players and while applying thisin afair and appropriate manner
as in the above case, the specificity of sport goes hand with what the EU
Commission understands under the specificity of sport.

20 CAS 2007/A/1359 FC Pyunik Yerevan v. E, AFC Rapid Bucaresti & FIFA, www.tas-cas.org.
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6. Free movement and freedom to perform labour

Not rarely do player representatives comment that the amount of damages payable
for abreach of contract by aplayer without just cause, would limit aplayer’sright
to free movement and freedom to perform labour.

In doing so, two important facts are rarely mentioned.

Firstly, in general, not the player but the player’snew club who will finally pay the
compensation for a breach of contract.

Secondly, and more importantly, whenever a player unilaterally terminates his
employment contract and his old club opposes? the issuance of the International
Transfer Certificate enabling the player to register for anew team, that player can
seek aprovisional registration with anew club.

In seeking such provisional registration, the player and or hisnew club can address
the Single Judge of the FIFA Player Status Committee.??

While onewould tend to think that in obtaining aprovisional registration aplayer
would need to meet the prerequisitesfor the granting of provisional measures, this
is not the case.

According to the FIFA Commentary? and thewell established CASjurisprudence,®
aprovisional measure, such asaprovisional registration can only be granted if:
— the action is not deprived of any chance of success on the merits
(“ likelihood of success” test);
— themeasureisuseful to protect the applicant from irreparable harm
(“irreparable harm” test);
— theinterest of the applicant outweigh those of the opposite party and
of third parties (“ balance of interest” test).

These prerequisites are cumulative and should be met without exception.®

However, the Single Judge, to my personal knowledge, does not duly evaluatethe
likelihood of success of the player when seeking his provisional registration and

2 Mostly, clubs oppose the issuance of the ITC in favour of new club because they do not agree
with the just cause invoked by the player.

2 Article 22 and 23 para. 1 of the Regulations on the Status and Transfer of Players.

2 Annex 3, Administrative procedure gover ning the transfer of player s between associations, of the
FIFA Commentary on the Regulations for the Status and Transfer of Players.

2 CAS2010/A/2266 Meszaros & Poleksicv. UEFA, unpublished, CAS 2006/A/1157 Club Atlético
Boca Juniorsv. Genoa Cricket and Football Club S.p.A, unpublished.

% CAS2007/A/1677, CAS 2009/A/1918, unpublished.
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not many requests for provisional registrations have been denied.

On the contrary, the Single Judge of the Player Status Committee, unlike what is
stipulated in the FIFA Commentary, does not address the these prerequisites
separately but alwaysfindsan argument, beit justifiable or not, to statein ageneral

way:

“These circumstances led the Sngle Judge to conclude that X club
does not seem to be genuinely and truly interested in maintaining
the services of the player concerned, but that club X rather appears
to be looking for financial compensation.”

As such, it should be noted that a player, after a unilateral and premature breach
of contract, does not suffer any limitation to his free movement and freedom to
perform labour asaprovisional registrationisamost always granted by the Player
Status Single Judge.

In order to strengthen contractual stability, it would be advisable that the Single
Judge of the Player Status Committee would more carefully examinethe provisional
registration of a player and the prerequisites set out above.

7. Threats to Contractual Sability

Although the Regulations contain ampl e provisions strengthening the principl e of
contractual stability, there aretwo elementswhich slightly undermineit.

a. New article 64 of the FIFA Disciplinary Code edition 2011

Firstly, by recently amending article 64 of the FIFA Disciplinary Code,® FIFA has
changed its policy vis-avis the enforcement of CAS-awards. More precisely,
sincethe 1% of August 2011, the FIFA Disciplinary Committeewill nolonger enforce
decisions rendered by the CASin Ordinary procedure.

Irrespective of the numerous legitimate questions which can be posed as to the
conformity of new article 64 of the FIFA Disciplinary Codewith the FIFA Statutes,
one other specia remark needs to be made.

More precisely, while introducing this amendment FIFA failed to provide for
transitional measures. As such, employment contractswhich were concluded prior
to 1 august 2011 and which contain ajurisdictional clausein favour of the CASto
deal with the dispute in Ordinary Procedure are hugely affected.

% FIFA Circular no. 1270, Amendments to the FIFA Disciplinary Code, www.fifa.com.
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That isto say, if such contract would be breached without just cause by either a
player or a club and the CAS would render an ordinary award condemning the
breaching party to pay a certain amount of compensation, FIFA, based on its new
article 64 of the Disciplinary Code, will nolonger enforcethe decision on party in
breach.

Failing the enforcement by FIFA, clubs and players will need to address national
courtsin order to seek enforcement by means of the New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards.?”

K eeping in mind the public policy defences contained inthe New York Convention
vis-avisthe enforcement of foreign arbitral awards on employment related matters,
thetime and cost that it will bring about to seek such enforcement, itisvery clear
that parties suffering a breach of contract are in a worse position than before.

Afortiori, parties breaching acontract which foreseesin aforum clauseinstalling
direct jurisdiction on CAS can terminate their contract with the belief (possibly
justified) that they, relying the New York Convention, will not have to pay
compensation due to the unenforceability of the CAS award.

Assuch, thewell acclaimed principle of contractual stability hasbeen undermined.
b. FIFA Workload

Secondly, it can be reasoned that contractual stability isnot served by the timeit
takes the FIFA DRC to render its decisions; especially keeping in mind that a
provisional registration isalmost always granted, irrespective of thelikelihood of
success of a player’s claim.

Although it must be appreciated that the workload of the FIFA DRC is quite
substantial, rendering decisions two or three years after a breach of contract
occurred, does not help to create the correct “awareness’.

More precisely, keeping in mind the simple nature of obtaining a provisional
registration and the fact that the compensation and the sporting sanction for a
breach of contract, such asarestriction on playing, shall only befaced threeyears
downtheroad, players do not always properly eval uate the possible consequences
of their actions.

27 UNICITRAL Convention on the Recognition and Enforcement of Foreign Arbitral Awards,
United Nations, New York, 1958, www.unicitral .org.
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8. Conclusion

In conclusion it can be said that the current FIFA Regulations have established a
legal framework inwhich contractual stability isduly protected; alegal framework
which follows the principles acceptabl e to the Commission.?

Theprincipleof positiveinterest aimsto arrive at acompensation which reflectsa
party’s actual losses; losses which differ whether it is the club or the player who
is suffering the unjustified breach of contract.

Article 17 of the Regulations grants the deciding body awide range of discretion
in order to properly take into account any relevant criteriawhich aimsto reflect a
party’s actual loss.

Thefact that theissue of compensation isguided by the principle of positiveinterest
and greatly depends on the fact specifics and the merits of each case, leadsto a
situation where thereisa certain level of uncertainty as to the possible monetary
consequences of a breach of contract.

This uncertainty however strengthens the principle of contractual stability as a
both clubs and players must think twice whether they have a justified cause to
terminate their employment contract.

Although the Bosman case brought free movement to the world of football, it did
not bring about theright for players (and clubs) to unilateral terminatetheir contract
without just cause.

2 Cf. Statement 1P/02/824 of 5 June 2002 of the then Competition Commissioner Mario Monti:
“FIFA has now adopted new ruleswhich are agreed by FIFpro, the main players’ Union and which
follow the principles acceptable to the Commission. The new rules find a balance between the
players’ fundamental right to free movement and stability of contractstogether with the legitimate
objective of integrity of the sport and the stability of championships.

It is now accepted that EU and national law appliesto football, and it is also now understood that
EU law isableto take into account the specificity of sport, and in particular to recognise that sport
performs a very important social, integrating and cultural function. Football now has the legal
stability it needs to go forward.”
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1. I ntroduction

Fromthevery start of professional sporting activities, clubshavelooked for ways
of strengthening the bond between player and club, with the aim of retaining the
player as long as possible. For a long time it remained unclear what the legal
relationship was between both parties. Astime progressed, it became clear that it
was an employment relationship. In anumber of countries this has not yet sunk
int and in other countries use is made of private contracts alongside employment
contracts.2 Ways of strengthening the bond between player and club were sought
not only in labour law but also in the law of associations. The free transfer of a
player to another organi sation was hindered by rules of the law of associations. A
transfer could not be permitted if the club to which the player was linked did not
cooperate. The cooperation could often be secured by paying a certain sum of
money or by a player exchange, either with or without supplementary payment.
Without agreement between the clubs, transfer was simply impossible. Even after
the end of the employment contract between the player concerned and the club,
the player could still be blocked by the club for aperiod of two years after the end
of his contract. That device proved exceptionaly effective. A player, with an
average career of 10 years as aprofessional player, simply cannot permit himself
to spend two years on the sidelines.

" Legal counsel for FIFPro.
1 Slovenia, for example, still has no labour contract between player and club.
2 Thisisthe case in Greece and Cyprus, amongst others.



116 W van Megen

2.  Challenging the system

It will be obvious that many players did not feel happy in this situation. Doing
something about it, however, isadifferent matter. Combating asystemisadifficult
task for the underlying party. A successful attempt was made in 1963 by the
English footballer George Eastham.

With his contract due to expire Eastham refused to sign a new one and
requested a transfer. However, Newcastle refused to let him go. At the time,
clubs operated a system known as retain-and-transfer, which meant that teams
could keep a player’s registration while refusing to pay him if he requested a
transfer.

Unableto leave, Eastham went on strike at the end of the 1959-60 season.
Finally in October 1960 Newcastle relented and sold Eastham to Arsenal for
£47,500. However, Eastham considered the point worth fighting for, and backed
by the Professional Footballers Association who provided hislegal fees, he took
the club to the High Court in 1963.

In his case® Eastham argued that blocking his transfer was an unfair
restraint of trade, and that Newcastle owed him £400 in unpaid wages and £650
in unpaid bonuses. The judge ruled partly in Eastham’s favour, stating that the
retain-and-transfer system was unreasonable, although he ruled that as Eastham
had refused to play for Newcastle, any payment of wages for the disputed period
wasat Newcastle' sdiscretion. Asaresult, although Eastham did not gain personally,
he succeeded in reforming the British transfer market. The “retain” element of
retain-and-transfer was greatly reduced, providing fairer termsfor playerslooking
tore-sign for their clubs, and setting up atransfer tribunal for disputes.

Ancther champion of players rights was the American baseball player
Curt Flood.®

Flood became one of the pivotal figuresin the sport’slabour history when
he refused to accept a trade following the 1969 season, ultimately appealing his
casetothe U.S. Supreme Court. Although hislegal challenge was unsuccessful, it
brought about additional solidarity among playersasthey fought against baseball’s
reserve clause and sought free agency.® In both cases the support of the players
union was adamant.

The major breakthrough didn’t come until 15 December 1995. On that
day, the European Court of Justice gave its ruling in the Bosman case.’” In this
case, the Belgian player Jean-Marc Bosman challenged the transfer system on

3Eastham v. Newcastle United [1964] Ch. 413.

“ http://en.wikipedia.org/wiki/George_Eastham.

5 http://en.wikipedia.org/wiki/Curt_Flood.

5Flood v. Kuhn (407 U.S. 258) was a 1972 United States Supreme Court decision upholding, by
a 5-3 margin, the antitrust exemption first granted to Major League Baseball (MLB) in Federal
Baseball Club v. National League.

7 Union Royale Belge des Sociétés de Football Association ASBL v Jean-Marc Bosman (1995)
C-415/93.
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the basis of the European law that guarantees free movement to employees. The
European Court concluded that the transfer system gave rise to an inadmissible
restriction in the free movement of employees and therefore could not be upheld.
Infact, fromthat moment, it was established that the contract between aprofessional
player and his club was an employment contract equal to all other employment
contracts within the European Union. Here again, the support of the trade unions,
now organised in FIFPro, was crucial for the result achieved.

3. Negotiations European Commission - FIFA: outcome FIFA Regulations
on the Satus and Transfer of Players 2001

Therulinginthe Bosman case al so meant the starting point for deliberati ons between
the European Commission and FIFA. Although theruling related to the territory of
the European Union, it was neverthel ess FI FA that took the lead in these discussions
and not UEFA. This fact has had far-reaching consequences for professional
football worldwide.

What isimportant in this connection is the fact that by entering into the
discussions FIFA accepted that European law was applicableto football contracts.
The aim of FIFA was to gain recognition within the boundaries of European law
for anumber of specificities of the sport.

The discussions between the European Commission and FIFA lead in
2001 to the establishment of the Regulationsfor the Status and Transfer of Players,
RSTP. Onthe one hand these regulations frame the applicability of European law
and on the other anchors the specificities of the sport. The fact that the FIFA has
anchored the consequences of the Bosman ruling in its regulations and not the
European confederation UEFA means that the implemented principles from the
Bosman ruling also apply outside Europe. One example of this is the Bueno
Rodriguez-case.® In this conflict, two players from Uruguay wanted to enjoy the
free movement guaranteed to employees in order to be able to play in France.
Both the FIFA DRC and the CAS accepted this appeal from the players,
contradicting the national |egislation that seemed to throw up abarrier to this. This
meant that in conflictswith aninternational dimension, the FIFA regulationstake
priority over national rules.

4, Which specificities are laid down in the FIFA Regulations?

In its discussions with the European Commission, the FIFA argued the football
demand that the specific characteristics of the sport should be taken into account
inthelegidation. The Commission complied withthis.

The most far-reaching aspect isthe introduction of a stability period. For
players who, at the moment of signing their contract, are not yet 28 years old,

8 CAS 2005/A/983 & 984 Club Atlético Pefiarol c. Carlos Heber Bueno Suarez, Cristian Gabriel
Rodriguez Barrotti & Paris Saint-Germain.
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thereisamutual period of three yearsin which the unilateral breach of the contract
without just cause leadsto a sporting sanction. For older players, thisistwo years.
The sanction for the player is a worldwide suspension for between four and six
months. A club that breaches a contact without just cause within the stability
period can be excluded from signing new playersfor one or two transfer periods.

In practiceit has emerged that the introduction of the stability period has
been a powerful means of persuading players to keep to their contract. There are
hardly any examplesof situationsinwhich aplayer terminates his contract without
just cause. Clubs often do not | et the possibl e sanction stop them. The examplesin
which clubs break their contract with a player are numerous. In most cases,
moreover, no sporting sanction isimposed on the club which meansthat the possible
damage to the club can be overlooked.

The same sanctions apply to a club that induces a player to break his
contract. In the most high profile case, the Kakuta case, the sanction imposed by
FIFA was bought out by the club, Chelsea FC, with support from the Court of
Arbitration for Sport.® It thus appears that the protection of contracts works out
considerably better for clubs than for players.

In addition to the stability period, some other measures were introduced
intending to promote the stability of contacts.

A contract can only be unilaterally terminated at the end of a football
season.’® This must take place with aperiod of notice of two weeks after the end
of the last match of the season.*

Thisthereforeformsalimitation to the period in which aplayer can transfer
from one club to the other. Only at the end of the football season is there a period
in which atransfer can be made. In addition, there is a short period in the middle
of the season when thisisalso possible. Heretoo playersare hindered in exercising
their right of free movement. A player cannot leave his club during the season
without the cooperation of his club because he does not have the possibility of
prematurely terminating the contract.

Further it isforbidden for players to commence negotiations with a new
club if their current contract still has more than six months to run.*? A breach of
this prohibition can lead to severe sanctions.®®

5. Repeating the stability period

Although thiswas never discussed with the European Commission or with FIFPro,
the system has a repeat of the stability period in the event of a contract being

S www.tas-cas.org/d2wfiles/document/3947/5048/0/2010.02.04%20PR%20Eng%20_Final_.pdf.
©Art. 16 FIFA RSTP.

L Art. 17 par. 3 FIFA RSTP.

2Art 18 par. 3 FIFA RSTP.

18 Ashley Cole“tapping up” - case www.dailymail.co.uk/sport/football/arti cle-350715/Commission-
statement-Ashley-Col e-tapping-row.html.
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extended prematurely or if it is extended after the end of the contract. This means
that the original intention of the regulations, namely making it possibleto write of f
certain transfer sumsover areasonable period, isignored. Thisparticularly applies
in those cases in which the original contract period is exceeded. This principle
was endorsed by the Court of Arbitration for Sport in the Webster case.** The
panel considered that the sum paid by the club was written off over the initia
contract term and did not take into account the fact that the parties had agreed to
an extension. There has not been any case until now in which the repeat of the
stability period has been contested.

6.  The situation after the stability period

Becausethevariance from EU law, in particular the stability periodin responseto
the consultation between FIFA and the European Commission, islimited in time,
thismeansthat at the end of this period a situation will arise in which the football
contract isonce again an employment contract like all otherswithinthe EU. There
can then be absolutely no question of extra protective measures. |In practice
things are, however, different, in particular after the Webster case in which the
player ended his contract (which still had a year to run) after the expiry of the
stability period. The CAS ruled in that case that the compensation that Webster
must pay for breaking the contract was the amount equal to the residual value of
his contract. The club had demanded many timesthisamount. The most important
considerationinthiscasewas: “ Thereisno economic, moral or legal justification
for a club to be able to claim the market value of a player as lost profit.”
The Webster case was decided based on the principles of EU law as formulated
inthe Bosman case and further clarified in the consultations between the European
Commission and FIFA in the lead up to the new FIFA Regulations of 2001.

Not too long after this case, the CAS reached a decision in the
Matuzalem case.’® This case had a large number of similarities with the
Webster case and should have resulted in the same sort of decision in which
the player should pay compensation of Euro 2.4 million, the residual value
of the contract. This player also terminated his contract after the expiry of
the stability period. Finally, the CAS panel came out with more than five
times the residual value: EUR 12.4 million.

Thereasonsgiven for thiscompensation wererather extraordinary. Without
taking any account of the fact that the FIFA regulations were determined by
European law and the considerationsin the Webster case, the CASbased itself on
completely different principles.

The panel statesthat art 17 of the FIFA RSTP does basically nothing else
than to reinforce contractual stability and that the cal culation of the compensation
shall be led by the principle of the so-called positive interest. Thisisin order to

14 CAS 2007/A/1298-1300, 30 Jan 2008.
5 CAS 2008/A/1519 and 1520, 19 May 20009.
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compensate the injured party for the damage suffered because of the breach of
the contract. In order to make these calculations the panel started a process of
assessing value of services—cost of bringing avirtual replacement in—acquisition
fee and remuneration.

Here we can clearly see that CAS is neglecting the EU-law principles
accepted by FIFA and anchored in the FIFA Regulations. Within EU law thereis
no provision for extra contractual stability in labour relations. The fact that FIFA
succeeded in convincing the European Commission to accept a stability period
with amaximum of three years means obviously that after this period thereisno
longer any stability period that has to be protected. From this moment on the
player has the same rights to terminate his contract as any worker within the
European Union.

7. Positive interest

The principle of positive interest was introduced in the Matuzalem case. Briefly
thismeansthat a party that suffers damages must be brought into the same position
it wasin prior to the damages occurring. Thisprincipleisbased on Swisslaw and
has no foundation in European Community law. In the context of the discussions
between FIFA and the European Commission, the aspect of the unilateral breach
of the employment contract after the stability period was emphatically handled. It
became quite clear that the Commission adopted the position that the principle
should be the residual value of the contract. This is also the reason why it is
mentioned in so many wordsin art. 17 of the FIFA RSTP. The market value or the
replacement valueis not mentioned in thisarticle.

In this context it is remarkable but explicable that in the last ten years of
FIFA Dispute Resolution case law there are few if any examples in which the
principle of positive interest is applied. This shows yet again that FIFA has been
continuously conscientious that the boundaries of EU law on which the current
rules are based, may not be crossed.

The fact that there is a statement to the effect that the list of criteriais
non-exhaustive has caused some, in particular CAS, to assume that there isroom
for using replacement value or market value as a criterion when setting
compensation. This position, however, is not tenable. In the cases based on the
replacement value, this is, logically enough, the largest component of the
compensation. If it weretheintention to alow this criterion to play a substantial
role when setting the compensation, thiswould certainly have been stated in art.17
FIFA RSTP. The fact that this criterion is not stated here shows that this criterion
should not be applied.

Furthermore, this criterion does not meet the objectivity condition stated
in art. 17. This becomes very clear in the El Hadary case.’ In this case, the
compensation was directly proportionate to the purchasing val ue of the replacement

16 CAS 2009/A/1880 and 1881, 1 June 2010.
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player after the breach of contract. The fact that the club chose a player with a
transfer value of EUR 750,000.00 is somewhat incidental. If the club had engaged
a player who cost five times as much, then the unimpaired application of this
principlewould mean that that would bethe compensation due. A result that naturally
cannot be upheld.

The fact that the clubs keep trying to persuade FIFA to amend art. 17
RSTP shows that the clubs are not convinced that the interpretation CAS gaveto
this provision in recent cases will prove tenable. The fact that the Committee on
Culture and Education of the European Parliament proposes setting up a separate
CAS branch in Brussels or Luxembourg to handle cases within EU territory
demonstrates that the current CAS practiceisathorn in the side for the European
Parliament.*

This was particularly shown in the De Sanctis case, in which an Italian
club ontheone hand and an Italian player and a Spanish club on the other submitted
a conflict to CAS.®® Although the case fell completely in EU territory and the
application of EU law would seem appropriate, the case was settled based on
Swiss law. This case completely ignores the fact that the FIFA Regulations have
completely conformed with European law since 2001.

8. Unclear and uncertain

The consequences of these CAS actions are uncertainty for players about what
would happen if they unilaterally breach a contract and no just causeis given.

This uncertainty does not exist for clubs. If a club breaches the contract
without just cause, the guiding principle will always be the residual value of the
contract. If the player isableto find anew club within the original duration of the
initial contract, the earnings from the new contract are deducted from the
compensation for damages due.

On several occasions, CAS arbitrators have explained that the intention
was actually to leave playersin uncertainty about the consequences of aunilateral
breach of contract. Every case must be handled in a case-by-case approach. This
uncertainty increasesthe contractual stability of contracts. Thereadiness of players
to breach a contract is after all reduced in the light of this. According to the CAS
judicial system, this satisfies the principle of pacta sunt servanda. The problem
with thisisthat, through this CASjudicial system, this guiding principle weighs
more heavily on football playersthan on other employeeswithinthe EU. After all,
those empl oyees do not have to deal with atribunal that preaches uncertainty for
them.

CAS completely ignores the fact that the extra protection of a football
contract ceases after the expiry of the stability period. After that, no extraprotection
ispossible because the boundaries of thisprotection arelaid down inthe consultation

17 Draft report on the European dimension in sport , 22 June 2011 2011/2087(INI).
18 CAS 2010/A/2145, 2146 and 2147,28 February 2011.
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between FIFA and the European Commission. It istherefore not for CASto offer
additional protection to employers in aframe of reference - labour law - that is
reputed to be the law of protection for the employees.

That it isthe expressintention within European law to provide both parties
with clarity and transparency is clearly shown in the Bernard case.’® This case
was al so about compensation that had to be paid with regard to afootbal | contract.
Although it does deal with a payment somewhat different to the compensation
after a breach of contract, it is nevertheless about comparable quantities. This
case revolved around the payment of atraining allowance for ayoung player that
had left the club that had trained him. In a clear and transparent argument,
Advocate-General Sharpston reported to the European Court of Justice that both
parties had the absol ute prior right to clarity about the consequencesif the player
left the training club.?> The European Court used much fewer words than the
Advocate-General, but completely endorsed thisright to clarity and transparency.

Since there is no fundamental difference between the two types of
payments, it is clear that the CAS jurisprudence with regard to players that is
directed at uncertainty and lack of clarity isno longer sustainable. A return to the
Webster doctrine that completely complies with European law would be the only
step for CAS. Theinitiative by the European Parliament to set up a CAS branch
within EU territory showsthat they are serious about things. Europe cannot permit
adifferent law being systematically applied within the range of the Union that
conflictswith the principleslaid down by the European Parliament, the European
Commission and the European Court of Justice. Any other branch of industry
could, after al, do the same and apply arbitrarily any law whatsoever. The unity of
Europe, which isalready under pressure, would then needlessly come under even
fiercer attack.

9. The role of the specificities of sport

In severa of the rulings of CAS mentioned here, the specificities of sport are
applied. Thistermis, indeed, statedin art. 17 RSTP. Specificities of sport, however,
do not play such aprominent role as some of the CAS panelsassume, in particular
in the De Sanctis case. In this case, an additional payment of EUR 690,000.00
was awarded to the club based on the specificities of sport. In her opinion in the
Bernard case, Advocate-General Sharpston gives a much more realistic picture
of specificitieswithin the sport. It should be about “fine tuning” and not about an
independent quantity which allows considerable deviations from what a normal
application of labour law should bring about. Finally, theapplication of the specificities
of sport cannot lead to crossing the boundaries that were set pursuant to the
discussions between FIFA and the European Commission. The specificities

¥ ECJ, 16 March 2010, Olympique Lyonnais v Oliver Bernard and Newcastle United FC,
C-325/08.
20 Opinion of the AG Sharpston, Bernard.
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achieved by FIFA are, on these points, the ultimate border. There is no basis,
neither inthe FIFA regulations nor in European legislation for extending the norms
laid down in 2001. It istime that future CAS panels pay heed to this.

Conclusions

Thestahility of contractsin professional foothall has been considerably strengthened
thanks to the efforts of FIFA. This strengthening is mainly advantageous to the
clubs. Therearevirtually no playerswho unilaterally breach their contract without
just cause within the stability period. There are, however, alarge number of clubs
who do not feel themselves hindered by these protective measures. The fact that
clubs virtually never suffer a sporting sanction for a breach without just cause
doesn’t really help matters.

The extensive explanation in recent decisions from CAS of the criteria
for compensation as stated in article 17 FIFA RSTP goes too far on the basis of
facts, backgrounds and | egidlation and forms an unintentional extra protection of
football contracts for the benefit of the clubs.

Theintroduction of the positiveinterest principle by CASlacksaregulatory
or legal basis when viewed from a European legal perspective. The initiative of
the Committee on Culture and Education of the European Parliament to demand a
CASbranch within EU territory seemsafirst step in calling ahalt to this practice.
Perhaps then at the same time an end can be brought to the repetition of stability
periods when extending contracts.

Inthe current system, clubs are over protected compared to players. There
is no reason whatsoever for further protection.
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Introduction

The so-called “ specificity of sport” is quite a vague concept which nevertheless
has asignificant impact on the application of the EU law to the sportsAssociations
and to those who are registered with them (clubs, players but also coaches and
trainers).

In fact, taking into account such specificity both ordinary and sports
judges at international and national level have been delivering judgements and
awards affecting the employment rel ationship between clubs and athl etes as wel
as their fundamental rights under the Treaty on the Functioning of the European
Union (hereafter TFEU).

Specificity encompassesall characteristicsthat make sport special, such
asfor instance the interdependence between competing adversaries or the pyramid
structure of open competitions. All these aspects are taken into account when
assessing whether sporting rules comply with the requirements of EU law (free
movement of workers and services, ban on discrimination, competition, etc.)! but
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aso when — for example —the compensation for the breach of an employment
contract between a club and a player must be calculated.

The authors analyse the specificity of sport and itsinterpretation by the
relevant authorities, along two judicia tracks: the ordinary one — at EU level —
given by the case law of the Court of justice and the sports one through the
decisionsof thetwo mgjor arbitration bodiesin thefield of football at international
level: i.e. the FIFA Dispute Resol ution Chamber (hereafter DRC) and the awards
of the Court of Arbitration for Sport (hereafter CAS) in Lausanne.

1. The specificity of Sport in the EU legidation

Up to the entry into force of the Lisbon Treaty on the 1% of December 2009, sport
a EU level wasmainly dealt in thelight of its economic dimension, and the specific
nature of sport was mentioned only in some political documents which were not
legally binding on the Member States, i.e. the 1997 Amsterdam Declaration? and
the Presidency Conclusions of the European Council of Nicein 2000.3

They both underlined the social importance of sport and its role as a
source of identity and ameans of uniting human beings. They werein favor of the
specificity of sport: they referred to the protection of young sportsmen and
sportswomen from commercial pressures, the dangers posed by the same operator
owning or having economic control of several sports clubs, and the economic and
social role of volunteering activitiesin sport.

In 2007 the European Commission in its White Paper on Sport* gave
its own definition of specificity by referring inter alia to the limitations on the
number of participantsin competitions, the need to ensure uncertainty concerning
outcomes aswell asto the pyramid sport structure of competitionsfrom grassroots
to elitelevel and the organized solidarity mechanisms between the different levels
and operators.

It also affirmed that though «specific», sporting activities must both
respect the fundamental rights guaranteed by the Treaty and obey to EU competition
rules and that it should not be interpreted in such a way that justifies a genera
derogation from the enforcement of community law.®

In other words, the specificity cannot be used to provide the sports
sector with an exception to EU law.

This remains the case even after the entry into force of the Lisbon

2 Treaty of Amsterdam amending the Treaty on European Union, the Treaties establishing The
European Communities and related acts, in Official Journal C 340, 10 November 1997. Declaration
n. 29 on Sport, available on http://europa.eu.int/eur-lex/lex/en/treaties/dat/11997M/htm/
11997M .html#0136040046.

3 Nice European Council, 7-10 December 2000, Presidency conclusions, available on
www.europarl.europa.eu/summits/nicel_en.htm.

4 European Commission, White Paper on Sport, COM (2007) 391, available on http://ec.europa.eu/
sport/index_en.html (27 January 2011).

5 European Commission, White Paper on Sport, para. 4.1.
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Treaty which finally gives the Union the competence to “carry out actions to
support, coordinate or supplement the actions of the member states’ .

In particular, pursuant to art. 165 TFEU the Union shall contribute to
the promotion of European sporting issues, while taking account of the specific
nature of sport, its structures based on voluntary activity and its social and
educational function.

Theaim of Union actionwill beto “devel op the European dimensionin
sport, by promoting fairness and opennessin sporting competitions and cooperation
between bodies responsible for sports, and by protecting the physical and moral
integrity of sportsmen and sportswomen, especially the youngest sportsmen and
sportswomen.

Thisbasically meansthat the Union finally hasafull-fledged European
Sport policy which covers not only professionals, i.e those who have a written
contract and exercise an economic activity but also amateurs, i.e. those who play
only for pure fun.”

By developing the European Sports policy, the Union remains also
respectful of the autonomy of Sports Associations in regulating their activities
according to their peculiarities, rectiustheir specificities.

In that regard, after only two months from the entry into force of the
Treaty, in January 2010, the Olympic Movement and the major International Sports
Associations adopted a“ Common position on the Specificity of Sport in thelight
of the Treaty” .2 The signatory’s parties underlined that they “must be akey player
in defining which sporting rules shall be recognised as specific, and accordingly
are to be governed uniquely by sports federations’.

“Theintention—it isstated further in the document —“isnot to obtain an
exemption from EU law, but a specific application of EU law to sport”. Such a
statement is not realy clear even because — as a matter of fact — the Court of
Justice and the European Commission have already defined in their decisionsthe
boundaries between European law and sporting issues especially with regard to
the employment relationship and freedom of movement of the athletes.®

Neverthe ess building up from the definition of Specificity writteninthe
White Paper on Sport, the Olympic Movement along with FIFA and other
International Associations substantially broaden the concept of “specificity” and
detail various rules (such as dispute-resolution mechanisms, arbitration in sport,
collective selling of the commercial and mediarights of sports competitions, and
even free movement of players) which, they argue, “define the framework of

% Treaty on the Functioning of the European Union, art. 6.

" Cfr. FIFA Regulations on Status and International Transfer of Players (2010 edition),

available on www.fifa.com/aboutfifa/federation/administration/playersagents/regul ationstatus
transfertsplayers.html (31 of January 2011).

8 Olympic Movement, Common position of the Olympic and Sports Movement on the
implementation of the new Treaty on the Functioning of the European Union (TFEU) on sport
(Lisbon Treaty) available on www.euoffice.eurolympic.org/cms/getfile.php?98 (30 April 2010).

® Seeinfra para. 3.
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the specific nature of sport and guarantee stable and balanced sporting
competitions as well as their integrity®”.

This caused the reaction of the players' representatives who did not
recognize themselvesin the position taken by the Sports movement and provided
the Commission with their own vision about the future of sport in Europe in the
light of the Lisbon Treaty and offered anew definition of specificity.™

All these definitions testify that that the concept of specificity is quite
vague and open to several interpretations. The danger is that each stakeholder
could useand abuseit in order to justify some sports measureswhich could infringe
some fundamental principles of EU law.

2. The EU institutions and the interpretation of the specificity of sport
2.1 The Court of Justice

The Court of Justice has always taken into account the specificity of sport since
itsearly jurisprudence and itsinterpretation of the relationship between sportsand
the EU law, and it has evolved over the years.

In the Walrave case'? the Court for the first time stated that “the practice
of sport is subject to Community law only in so far asit constitutes an economic
activity within the meaning of Article 2 of the Treaty”.

Sports Associations must respect the fundamental freedoms enshrined in
the Treaty but the principle of non discrimination ex art. 45 TFEU, para. 2, does
not affect the composition of sport teams, in particular national teams, the formation
of which is a question of purely sporting interest and as such has nothing to do
with economic activity.*®

Following the same line of reasoning, in the Dona/Mantero ruling* the
Court established that aregul ation which excluded players from another Member
State could only be justified on non-economic grounds and that it had to be
considered as an exception to the principle of non-discrimination based on nationality.

In its landmark Bosman judgement® the Court declared the transfer
compensation systems as well as the nationality quotas in sporting regulations
contrary to the principles of freedom of movement of workers.'¢

10 Olympic Movement, Common position of the Olympic and Sports Movement on the
implementation of the new Treaty on the Functioning of the European Union (TFEU) on sport
(Lisbon Treaty) available on www.euoffice.eurolympic.org/cms/getfile.php?98 (30 April 2010), 4.
1 EU Athletes, The Lisbon Treaty and specificity of Sport, (March 2011), available on
www.euathletes.info.

2 ECJ, judgment of 12 December 1974, case C-36/74, para. 4, Rec. 1974, 1405.

13 ECJ, Ibidem, para. 8.

14 ECJ, Case No. C-13/76 [1976] ECR 1333.

15 ECJ, Case No. C-415/93[1995] ECR [-4921.

16 For a detailed analysis of the Bosman ruling and its impact on the sporting world, see K. Van
MierT, ‘L’ arrét Bosman: la suppression desfrontiéres sportives dans|e Marché unique européen’,
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Whereas this compensati on was an obstacle to free movement more than
adiscrimination based on nationality, thejudgeswere willing to agreeto derogations
solong asthese werein pursuit of alegitimate objective, whichiscompatible with
the Treaty, justified by pressing reasons of public interest and proportional to the
objective pursued.

The Court recognised the social importance of sport in general, and of
football in particular, and therefore accepted that the need to protect the economic
equilibrium between clubswaslegitimate.

It held on to its position that transfer rules were inappropriate to reach
their objectives, as they did not stop the richest clubs from recruiting the best
players. Moreover, encouraging thetraining and searching for new talents, though
legitimate objectives, could not be reached viathe existing transfer rules.

The possibility to receive compensation would have remained uncertain
for players, and the amount paid would have had no relation with the real costs
incurred. Not only do these transfer rules fail because they are not adapted to
their objective, but also other less restrictive solutions — as for instance the
establishment of a solidarity fund — existed which could have fulfilled the same
objective.l”

In the name of the specificity of Sport, the Court in the Lethonen case®®
recognised also the so-called “transfer windows” and stated that the delays used
by national federationsfor thetransfer of players, to avoid the game being rigged,
could be considered ajustifiable exception to community law on purely sporting
grounds.

In the Deliege case® the judges broadened the understanding of sport as
“economic activity” which could be exercised even by ajudokahaving an amateur
status and making her living with the money coming from sponsors.

Thejudgesfound that the selection criteriaused by sporting federationsin
order to participateininternational competitions are an obstacle to the freedom of
movement of services, but they arelegal because of the specificities of the sporting
sector.

The Meca-Medina case® has broadened once more the scope of EU

(2006) 1 Revue du Marché unique européen, 5; P. DemAerT, ‘Quelques observations sur la
signification del’ arré Bosman’, (1996) 1 Revue du Marché unique européen, 11; D. O’ Keerrg, P,
OsBORNE, ‘L’ affaire Bosman: un arrét important pour le bon fonctionnement du Marché unique
européen’, (1996) 1 Revue du Marché unique européen 17; G. CAMPOGRANDE, ‘Les regles de
concurrence et les entreprises sportives professionnellesaprés|’ arré Bosman’, (1996) 1 Revue du
Mar ché unique européen, 45.

CoJECJ, Case No. C-415/93[1995] ECR 1-4921Cfr. Opinion of the Advocate General paras. 226
and ff.

18 ECJ, Case No. C-176/96 [2000] ECR 1-2681.

WECJ, Case No. C-51/96, [2000] ECR [-2549.

2 ECJ, Case No. C-519/04 P, OJ C 224/8, 2006. The Court overturned the Court of First Instance’s
2004 judgment in case No. T-313/02 [2004] ECR 11-3291, because it gives too narrow an
interpretation of EU competition rules, but finds the sporting regulation compatible with EU
competition law because of itslegitimate objective.
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law: in fact even pure sporting rules — such as antidoping rules — can have an
economic effect and therefore fall within the scope of the EU law.

In particular, after recalling the difficulty of severing the economic aspects
from the sporting aspects of asport, the Court held that the provisionsof community
law concerning freedom of movement for persons and freedom to provide services
do not precluderules or practicesjustified on non-economic groundswhich relate
to the particular nature and context of certain sporting events.

It has stressed, however, that such a restriction on the scope of the
provisionsin question must remain limited toits proper objective. It cannot, therefore,
be relied upon to exclude the whole of a sporting activity from the scope of the
Treaty.?* Afortiori the same principle appliesto the general concept of specificity
of sport which cannot be construed so asto justify a general exemption from the
application of EU law.

Thejudges gave a so clear guidelines on how to eval uate the compatibility
of sports rules with EU law: they cannot be assessed in the abstract. Account
must first of all betaken of the overall context inwhich the decision of the association
of undertakings was taken or produced, its effects and, more specificaly, of its
objectives. Finaly there hasto be consideration of whether the consequential effects
restrictive of competition are inherent in the pursuit of those objectives and are
proportionate to them.?

In the recent Bernard?® case, the Court had the opportunity for the first
timeto refer in an explicit way to the concept of specificity of Sport as enshrined
inArt. 165 TFEU.%

It held that the rules on training compensation in sport are likely to
discourage the player from exercising hisright of free movement. Consequently,
those rules are a restriction on freedom of movement for workers.

However, as the judges aready held in the Bosman case, in view of the
considerable social importance of sporting activities and in particular football in
the European Union, the objective of encouraging the recruitment and training of
young players must be accepted as legitimate.®

In considering whether a system which restrictsthe freedom of movement
of such playersissuitableto ensurethat the said objectiveisattained and does not
go beyond what is necessary to attain it, account must be taken of the specific
characteristicsof sportingeneral, and football in particular, and of their social and
educational function.

In other words, the fact that arule is purely sporting does not have the

2L ECJ, Case No. C-519/04 P, OJ C 224/8, 2006, para.26.

2 ECJ, Case No. C-519/04 P, OJ C 224/8, 2006, para. 42.

2 CoJ, Judgment of 11 March 2010, Olympique Lyonnais SASP v. Olivier Bernard and Newcastle
United FC, case C-325/08, not yet published in the ECR. For a detailed comparison between the
Bosman and Bernard cases see F. HEnbrickx, Justification of training compensation in European
Football: Bosman and Bernard Compared, in European Sports Law and Policy Bulletin, 19

24 ECJ, Olympique Lyonnais SASP v. Olivier Bernard and Newcastle United FC, paragraph 40.

% ECJ, Bosman, para. 106.
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effect of removing it from the scope of the Treaty, but it can be considered as
legitimate provided that it passes the test developed first in the Meca Medina
case with regard to competition law and then in the Bernard case concerning the
freedom of movement of workers.

2.2 The European Commission

The European Commission is the watchdog of the Treaty and proposes to the
other institutions new legislative actsto be adopted. As such it has no authority to
give guaranties about the compatibility of a sports regulation with the Treaty
provisions.?

However, in its decisions the Commission has always been prepared to
recognise the specificities of sport and to be flexible on a case by case basis,
whenjusdtified and legdly feasible. In doing so, theinstitution considersthelegitimacy
of the objectives pursued by the rules such as those of sport organisations may
relate, for example, to the fairness of sporting competitions, the uncertainty of
results, the protection of athletes' health, the promotion of the recruitment and
training of young athletes, financial stability of sport clubs/teamsor auniform and
consistent exercise of a given sport (the “rules of the game”).

The Commission also evaluates whether any restrictive effects of those
rulesareinherent in the pursuit of the objectives and whether they are proportionate
to them.#

In this perspective it is decided that the funds which French local
communitiespaid to professional sporting clubs with training centres for youth,
were government subsidies directed at education and training. Nevertheless they
were therefore not state aids in the sense of Article 107 TFEU? because of the
importance of training centres and the educational dimension in sport.

The Commission also found that the FIFA regulations on the Status and
transfer of players (RSTP) answered to both the obligations of European law and
to the rules of sport organisation. Furthermore, if this regulation were to include
restrictions to competition according to Article 101.para 1 TFEU, it would have
fulfilled the conditions of Article 101 para.3 TFEU.?®

In its Communication on the follow up of the White Paper on Sport the
Commission announced that soon it will assess the consequences of the UEFA
rules on home-grown players according to which there must be at least 8 locally
trained playersin each team’s squad, irrespective of nationality.

%Y. Le LosTeCQUE, ‘ Letransfertsdejoueurs’, (2001-2002) 3 Revue des Affaires Européennes, 324.
27 European Commission, Developing the European Dimension in Sport, 18 January 2011,
COM(2011) 12 final.

2 European Commission, Decision of 25 April 2001, Case No. 118/2000 — Aide aux clubs sportifs
professionnels frangais, OJ C 333/1, 2001.

2 European Commission, Decision of 28/05/02, cases No. COMP/36.583 — SETCA+FGTB/ FIFA
published on line at http://ec.europa.eu/comm/competition/antitrust/cases/deci sions/36583/fr.pdf;
Case No. COMP/36.726 — Sport et Libertés/FIFA published on line at http://ec.europa.eu/comm/
competition/antitrust/cases/index/by_nr_73.html#i36_726.
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Though this rule is irrespective of nationality it could still be seen as a
contravention of the right for Europe-wide freedom of movement for workers.
Though the locally trained players can be of any nationality it may still limit the
movement of playersfrom foreign countriesasthetermlocally trained, or ‘home-
grown’, applies to al players who were trained by a team from that country.
Therefore there are bound to be more Italian home-grown players than other
nationalities available for Italian team, which will ultimately limit the amount of
foreign playersthat the clubs can sign.

Such aruleaimsto encourage the recruitment and training of young players
and ensure the balance of competitions, and can be compatible with EU free
movement provisions (i) in so far as they are able to achieve efficiently those
legitimate objectives, (ii) if there are no other measures available which can be
lessdiscriminating and (iii) if therulesin question do not go beyond what isnecessary
for the attainment of their objectives. The Commission will neverthel ess monitor
the application of these rules closely on acase by case basisin order to verify that
the criteria are met.*

Itislikely theargument of specificity would overridethis contravention of
the rights of movement for workers, asit would be seen as essential for the future
of football that the academy system is developed and young players encouraged.
Thus the specific requirements of the footballing industry would be enough to
grant it exception to therule.

3. International sports institutions and their definition of specificity of
sport

3.1 The scope of specificity

The term “specificity of sport” isaterm which is yet to receive a clear concrete
definitionin so far astheworld of international sportslaw isconcerned. Thereare
however ample expressions which have been laid forth by relevant sports
regulations, international sportslaw scholars,* and sports caselaw® to encompass
and expound on the full meaning of thisterm. Thisterm has been recalled by both
FIFA and the CASin their decisions.

Although specificity is also taken into consideration, it is done so on a
general basis. There is no indication at all about the content of such a

% European Commission, Saff Working Document accompanying the Communication on Devel oping
the European Dimension in Sport, 18 January 2011, available on http://ec.europa.eu/sport/news/
doc/communication/swd_en.pdf.

SLArt. 17 FIFA regulations, Commentary on the Regulations for the Status and Transfer of Players,
p.47, footnote 75.

%2 R. ParrisH, “Contractual stability: the case law of the court of arbitration for sport”, StuTzer
HaNsioRra, “Theworld of football —an insight into “the specificity of sport™ and others.

3 DRC, Chelsea FC V Adrian Mutu, CAS, Webster, Matuzalem, De Sanctis, Pyunik, El Hadary.
ECJ, Meca Medina Case, Bernard Case.
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concept* which neverthelessisused to justify in football the so-called “ protected
period”, training compensations and solidarity mechanisms.®

Even more, the concept of specificity has been used as a criterion to
calculate compensation in case of breach of contract together with the player’s
economic value, his status, the financial investments made by the club, and the
image damages suffered.

All these criteriahave been taken and devel oped by CASwhich for instance
in CAS2007/A/1359 FC Pyunik Yerevan vs Edel ApoulaEdimaBete, AFC Rapid
Bucaresti & FIFA (Pyunik) considered that the specificity of sport criteriadirects
a panel to consider the “specific nature of damages that a breach by a player
of his employment contract with a club may cause”. The panel went on to
explain that the “specific nature of the damages’ refers to the sporting and
economic value of the player, including their merchandising potential and their
transfer value. For the panel, “the asset comprised by a player is obviously an
aspect which cannot be fully ignored when considering the compensation to
be awarded for a breach of contract by a player.’

At the same time the CAS has also emphasised that “ specificity of sport
is not an additional head of compensation nor a criteria allowing to decide
in equity, but a correcting factor which allows the Panel to take into
consideration other objective elements which are not envisaged under the
other criteria of art. 17 of the Regulations.” CAS 2010/A/2145, CAS 2010/A/
2146 & CAS2010/A/2147 SevillaFC SAD v. Udinese Calcio S.p.A & Morgan de
Sanctis (de Sanctis).

The driving force behind the application of specificity of sport in sports
related labour disputesis the need to find particular solutions, especially for the
football world, which — at least in theory — should enable to strike a reasonable
balance between the needs of contractual stability (pacta sunt servanda) on the
one hand, and the needs of free movement of players on the other hand. In other
words, it aims at finding solutionsthat foster the good of sport by reconcilingina
fair manner the various and sometimes contradictory interests of clubs and
players.®

The CAS concedes that sports” specific needs and its nature must be
given due consideration so asto attain a solution which takesinto account not only

3 CAS, Webster, para. 131 “With respect to the “ specificity of sport”, article 17(1) of the FIFA
Satus Regulations stipulates that it shall be taken into consideration, without however providing
any indication asto the content of such concept.”

% Pursuant to FIFA regulations “Protected period” is a period of three entire seasons or three
years, whichever comes first, following the entry into force of a contract, if such contract was
concluded prior to the 28" birthday of the professional, or to a period of two entire seasons or two
years, whichever comes first, following the entry into force of a contract, if such contract was
concluded after the 28" birthday of the professional.” The relevant provisions on training
compensations and solidarity mechanisms are contained in Annex 4 and 5 of the FIFA regulations
on the status and transfer of players.

3% See CAS Webster, para 132.
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the interests of the player and the club, but also, more broadly, those of the whole
community of football.*”

Thisspecificity hasbeen held not to conflict with the principle of contractual
stability and the right of the injured party to be compensated for all the loss and
damage incurred as a consequence of the other party’s breach.®

In other words, on the basis of “specificity” of sport, the parties could
claim (and the sports judges could recognize) rights and compensation that they
probably would never have received pursuant to the ordinary rules.

4, The employment disputes

Key disputes before FIFA and the CAS wherein the issue of specificity has been
called into play have related to the calculation of compensation for unilateral
termination of the employment contracts but - thisis mainly the case for CAS.

4.1 Unilateral termination of contracts

Whereas the power of players continues to rise by the day, the financial, and
possibly legal power of the clubs to hold on to, or perhaps to deal with player
power, declines by the day.

The modern day player today earns mega-bucks. The modern day club
today fightsto fend off insolvency and bankruptcy.

Player power has seen arisein incidents of player’s who no longer wish
toplay for their employer clubshanding in transfer requestsor forcing their transfer
to clubs willing to pay them more salary. Of course, when their employer clubs
refuse to transfer them, the players usually engage in acts of misbehaviour such
asrefusing to train, disrupting the rest of the team and ultimately colluding with
their prospective new employer clubsto unilaterally terminate their contracts. In
effect, today”s players hold their employer clubs at ransom.

Onthe other hand, given their financial difficulties, clubs struggleto pay
their playersor altogether fail to pay, thereby breaching thetermsof their contract
or leaving the player’s with no choice but to approach the sports tribunals for
compensation.

Itisthereforelittle wonder that avast majority of the disputes at the CAS
relate to unilateral termination of contracts. But just what is the criteria used in
assessing the amount of compensation due for unilateral termination?

In accordance with article 17.1 of the RSTP, “[i]n all cases, the party in
breach shall pay compensation. [...]Unless otherwise provided for in the
contract, compensation for the breach shall be calculated with due

87 CAS 2008/A/1644 Adrian Mutu v Chelsea Football Club Limited, available on www.tas-cas.org/
d2wfiles/document/3459/5048/0/Award20164420FINAL .pdf.

% CAS2007/A/1358, FC Pyunik Yerevan v/ Carl Lombe, AFC Rapid Bucaresti & FIFA, N 87; 2007/
A/1359, FC Pyunik Yerevan v/ Edel Apoula Edima Bete, AFC Rapid Bucaresti & FIFA, N 90.
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consideration for the law of the country concerned, the specificity of sport,
and any other objective criteria. These criteria shall include, in particular,
the remuneration and other benefits due to the player under the existing
contract and/or the new contract, the time remaining on the existing contract
up to a maximum of five years, the fees and expenses paid or incurred by the
former club (amortised over the term of the contract) and whether the
contractual breach falls within a protected period. (...)".

As awhole, this article encompasses the specific nature of football by
providing a wide range of criteriato be applied by a deciding body in awarding
compensation for unilateral breach of contract.

In the landmark decision in 2007/A/1298, 1299 & 1300 Wigan Athletic
v/ Heart of Midlothian & Andrew Webster (hereinafter Webster) the CAS held
that its obligation to cal culate compensation in accordance with the “ specificity of
sport” required it to reach a solution “for the football world which would enable
those applying the provision to make a reasonable balance between the needs
of contractual stability on the one hand and the needs of free movement of
the players on the other hand.”*

At the same time, the panel held that “ (...) compensation for unilateral
termination without cause should not be punitive or lead to enrichment and
should be calculated on the basis of criteria that tend to ensure clubs and
players are put on equal footing in terms of the compensation.” 4°

Nevertheless the CAS in its award Shakhtar Donetsk v Matuzalem
Francelino Da Slva & Real Zaragoza SAD & FIFA (hereinafter Matuzalem)
arrived at exactly opposite conclusions and stated that the factor of specificity of
sport may not be misused to compensate the injured party with an amount which
would put such party, namely the player, in abetter position than it would have if
the termination had been mutually agreed.

By doing that, it also emphasized that in football, unlikein other employer-
employee relationshipswhere the employeeis generally the weaker party; players
are not regarded as the weaker party per se.

5. The compensation

Given the specific nature of sport, most CAS panels have been unwilling to apply
the law of the country concerned (or national law) when awarding compensation.
Thereason for thisisbased on the need to maintain uniform jurisprudence through
exclusively applying the FIFA regulations subordinated by Swiss law and also
because the national laws on contract damages vary and would render reference
to “any other objective criteria’ redundant.*

% CAS Webster, para. 132.
40 CAS Webster, para 138.
4 Further reading, see R. ParrisH “ Contract Stability: The Case Law of the Court of Arbitration of

Sport” .
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In view of this, FIFA and the CAS have considered certain elements,
particularities or case-specific aspects, which, in the concrete matter at stake
couldjustify anincrease or reduction of the cal cul ated compensation for specificity
of sport, i.e correcting factors specific to sport.

Such elements could, for example and without being exhaustive, be, The
player’s economic value; The Player’s or club’s status; Financial investments;
Image damage; Team performance and replacement costs and the Player”s conduct
and behaviour, a particularly mean behaviour of the party at fault, in particular,
from asporting point of view, thetime of the premature termination of the contract
in relation to the existing and applicabl e registration periods, therole of the player
in the squad (in both cases, the player or the club breaching the contract), the
commitment of the player to the club prior to the early termination (again in both
cases, the player or the club breaching the contract).*

a. The player’'s economic value

Under CASjurisprudence, aplayer’smarket valueisone of the determining factors
considered in deciding the amount of compensation due to a club in case he
unilaterally terminates his contract.

If a player terminates his contract at a time when his market value is
reasonably high, this could have an influence on in increasing the amount of
compensation owed to hisformer club. The contrary also applies. In other words,
aplayer who unilaterally terminates his contract at atime when his market value
isreasonably low could be compelled to compensate hisformer club with alesser
amount.

Thisreasoning is based on the fact that players constitute amajor part of
the club’s asset.

In CAS 2005/A/903 & 903, Mexes & AS Romav/AJAuxerre,” (Mexes)
the panel stated that “ (...) in the world of football, players are the main asset
of a club, both in terms of their sporting value in the service for the teams for
which they play, but also from a rather economic view, like for instance in
relation of their valuation in the balance sheet of a certain club, if any, their
value for merchandising activities or the possible gain which can be made in
the event of their transfer to another club.”

Taking into consideration all of the above, the panel stressed that the* (...)
asset comprised by a player is obviously an aspect which cannot be fully
ignored when considering the compensation to be awarded for a breach of
contract by a player.”

In Webster, Hearts claimed sporting and commercial losesrelating to, for

“2 For further reading please see O. OncaRro “ Maintenance of contractual stability between professional
football players and clubs — The FIFA Regulations on the Satus and Transfer of Players and the
relevant case law of the Dispute Resolution Chamber”, Ch. ..of the present publication.

43 See also Mexes and Webster CAS 2007/A/1298, 1299& 1300.
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instance, a loss of merchandising opportunities stemming from the breach of
contract. The panel found that Hearts had failed to establish the causality of the
player’s termination nor the existence of the damage.* In Matuzalem, the panel
left open the possibility of considering damage incurred by a club because of the
premature termination. For example, the club could be harmed asitisnolongerin
aposition to fulfil some obligationstowards athird party, such as a sponsor or an
event organizer to whom the presence of the player was contractually warranted.*
However, asit did not form part of Shakhtar’s submission that it had suffered any
particular additional damage because of the player’s actions, the panel did not
take account of any such additional damages when assessing the compensation
amount.

b. Satus

On an equal breath, the CAS seems to regard the number of years spent, titles
won and/or personal contributions made by a player for his club as another issue
which characterizesthe specific nature of sport in assessing damagesfor unilateral
termination.

It appears asthough aplayer who rendered personal and important services
for the success of his former club could have any possible damages payable by
him to hisformer club reduced on this basis.

Indeed, the panel in Mexes recognised the important personal investment
and contribution made by playerstowardstheir clubs as an element favourableto
them in assessing compensation under the sphere of specificity of sport.

The opposite applies, i.ein caseaclub did not benefit much from aplayer’s
sporting services, thisistaken into account in favour of the club and could seethe
amount of compensation increased.

Although the panel in CAS 2009/A/1880 FC Sion v. FIFA & Al Ahly
Sporting Club & CAS2009/A/1881 Essam El-Hadary v. FIFA & Al Ahly Sporting
Club (El-Hadary), appreciated the abovementioned facts by noting that the player
(goalkeeper), who had unilaterally terminated his contract had rendered outstanding
services to his former club (Al Ahly) for 12 years, featured in over 500 matches
and helped the club win important matches, thiswas however not substantial enough
to increase the amount of compensation due from him because the club had aso
benefited from his outstanding services.

This precedent was also shared in de Sanctis where the panel considered
the player”sposition in the pitch, hisrolein the eyes of sponsors, fans, colleagues,
and the success he had brought to hisformer club in assessing damages under the
field of specificity of sport.

The panel in the above case also highlighted that the player was a senior
professional, with whom the club had enjoyed some of their greatest successes

4 CAS Webster, para 90.
% CAS Matuzalem, para 150.
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and that “at any club, when a key player is sold or goes and time is required
for a new “hero” to materialise, revenues will be affected, the injured party
will suffer losses which it may not be able to prove in Euros. This, in the
opinion of the Panel, is where the specificity of sport can be used and should
be used” .

There also seems to be an inference that the greater the history and/or
status of a club is, the higher the chances of the said club of receiving a higher
amount of compensation under specificity of sport. Although not expressly stated,
the panel in Pyunik considered the former club’s international exposure and the
extent to which it was known as compared to the new clubin ng damages
for specificity of sport.

C. Financial investments

Sportsisabusiness and the players are agolden asset to the club,” most of which
depend on their market value for continued financial sustenance.

Unlike normal employer —employee relationshipswhereinvestments made
by employers in developing and/or improving the value of employees is not
considered in assessing eventual damages, such investments are considered in
sports. They include in particular the transfer fees paid by a club in signing the
player.

Indeed, the FIFA DRC in the case of Chelsea Football Club v Adrian
Mutu stated that “[t]he notion of specificity of sport allows to assess the amount
of compensation payable by a player to his former club in case of an
unjustified breach of contract not only on the basis of a strict application of
civil or common law, but also on the basis of considerations that players are
an asset of a club in terms of their sporting value and also from an economic
point of view” .

In this regard, the DRC in the Mutu case took into account the massive
financia investment made by Chelseain securing Mutu’s servicesin terms of the
transfer fee Chelsea paid Mutu’s former club.

The panel in Pyunik implied that a club which loses a player unilaterally
and unjustifiably can be compensated by the said player for specificity of sport if
the club in question is able to prove that it had alegitimate expectation of gainin
respect of a possible transfer of the player and aso if it could substantiate the
economic damage it suffered as aresult of the player’sloss or termination.

46 “When weighing the specificity of the sport a panel may consider that (...) intheworld of football,
playersarethe main asset of a club, both in terms of their sporting valuein the servicefor theteams
for which they play, but also from a rather economic view, like for instance in relation of their
valuation in the balance sheet of a certain club, if any, their value for merchandising activitiesor the
possible gain which can be made in the event of their transfer to another club.” see Mexes and
Webster.
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d. Financial savings

TheFIFA DRC and the panel in CAS 2009/A/1856 & 1857 Fenerbahce v Stephen
Appiah (Appiah) however seemsto hold adifferent opinion. In Appiah, the player
was found to have unilaterally terminated his contract after disobeying orders
from his club Fenerbahce to resume training. Both FIFA and CAS found him
liable but when it came to awarding Fenerbahge compensation for specificity of
sport, they were of the opinion that since it was the player who terminated the
contract, “ Fenerbahce saved more money compared to itslosses’ asit no longer
had to pay the player’s salary from May 2008 to May 2009, an amount of Euro
2,633,020.85.

e. Image damage

Depending on the circumstances under which aplayer unilaterally terminated his
contract, the CAS could consider increasing the amount of damages due from a
player to his former club especialy if the termination damaged and/or defamed
the club’s image. This is however an exception rather than the norm and only
occurs in cases where a player’s unilateral termination was caused by the use of
prohibited substances.

This was the understanding in the Mutu case, where the DRC held that
“(...) the enormous damage suffered by Chelsea in terms of image, on account
of the fact that one of its most popular players was tested positive to cocaine,
with all the consequences related to social responsibility such as fans in
general and grassroots in particular” should not be disregarded in calculating
compensation for unilateral breach of contract.

Inthe FIFA disputeinvolving de Sanctis, the DRC condemned the player
to pay hisformer club Udinese an additional amount of Euro 350,000, whichit said
reflected the sportsrel ated damage the player caused Udinesein light of specificity
of sport.#’

f. Team performance and replacement costs

Football is a team sport. The presence or absence of one regular player could
have amajor impact in the team”s performance both on and off the pitch in terms
of results and commercial standing.

It appears as though a club which heavily relies on a player for good
results and to attract sponsors and financial benefits stands to gain additional
compensation from the player in case thelatter unilaterally terminates his contract.
The panel in CAS 2009/A/1840 & CAS 2009/A/1851 PFC Slavia 1913 AD v
Kayseri Erciyesspor Kulubu & Zdravko v Kayseri Kulubu (Kayseri) denied the

47 Further reading, see R. ParrisH “ Contract Stability: The Case Law of the Court of Arbitration of
Sport” .
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club compensation under the arm of specificity of sport after the club had failed to
plead or substantiate that the income or performance of its football team had
declined because it was deprived of the player’s contribution.®®

As a matter of fact, compensation for specificity of sport might not be
awarded even if aclub substantiatesthat itsincome or team performance declined
following the player’s termination but fails to replace the said player. In other
words, a decline in income or team performance following the loss of a player
must go hand in hand with amove by the club to replace the said player in order
for the club in question to be awarded compensation for specificity of sport.*

g. Player”s conduct / behaviour

Specificity of sport has also been appliedto imply that if aparty engagesin conduct
which is bad faith or terminates the contract for its own selfish ends, the party in
guestion can be condemned to pay more damages because of sports” specificity.
Theopposite applies. In other words, if aparty had displayed exemplary behaviour
throughout the duration of acontract, thismay be considered in lowering the amount
of damages payable.®

In Matuzal em, the panel also observed that Matuzalem was an important
player for the club, being not only the player through which the team directed
much of itsplay, but also club captain. However, the panel was not satisfied with
the fact that the player playing in the central midfield makeshislossmorecritical,
in sporting terms, than theloss of another member of theteam, although ‘it may be
possible to consider whether a player in breach or terminating prematurely his
contract was a player of the core team of the club or not’ .5 Therefore, the panel
concluded that the player’s position should not normally have an impact on the
damage caused and the compensation to be paid.

With regard to Matuzalem’s behaviour, the panel observed that the player
left the club just a few weeks before the start of the UEFA Champions League
qualifying rounds. It iswidely accepted that both interms of prestige and financial
reward, that the Champions Leagueis of vital importanceto clubs. The panel also
noted that Matuzalem had accepted an increase in hissalary on 1 April 2007 and
by deciding shortly afterwards to leave the club had offended the good faith of
Shakhtar. The player had also allegedly |eft the club without indicating in advance
his wish to move to another team.

The Panel declared itself not satisfied that the reasons submitted by
Matuzalem could be accepted asfull justificationsfor the player’s behaviour even
though it was the player’s submission that his move was designed to save his

4 CAS Kayseri, para 152.

4 CAS Pyunik , para 111.

%0 See CASEl-Hadary.

51 CAS Matuzalem, para 174.
52 CAS Matuzalem, para 169.
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marriage given that hiswifewas unhappy about living in Donetsk. Thissubmission
is somewhat corroborated by the fact that the player signed a new contract with
Zaragoza with remuneration equivalent to his terms at Shakhtar. This indicates
that the player did not move for economic reasons.

In Webster, the CAS was however unconvinced that the concept of
aggravating factorsor contributory negligence arelegally relevant or applicableto
the calculation of compensation under the criteria of Article 17.5 The CAS
concluded that the parties had not clearly established the existence of aggravating
factors on the part of the player or contributory negligence on the part of the club
and that accordingly these considerations were not relevant when determining
compensation amounts.>*

Conclusion

Specificity reflects the characteristics of sport which make it special or different
from other sectors.

Nevertheless it remains a vague concept which has been defined in
different ways by the European Commission and the Court of Justice on one side
and the Sports Organizations on the other sides.

In particular the European judges have always taken into account the
specificity when examining the compatibility of sports rules with the European
legidations.

As such specificity has been used but sometimes also abused in order to
justify the positions of some sports stakeholderswhich claim their autonomy and a
specia treatment with regard to the application of the EU law.

The sportsjudges (DRC and CAS) then interpreted this concept in avery
peculiar way when deciding about compensation for termination of employment
contractsin thefootball world.

They admitted that under ordinary circumstances, any compensation based
on specificity of sport islimited as to its scope of application, since the concept
serves only the purpose of verifying the solution for compensation otherwise
reached. Therefore, damages awarded under specificity of sport are subordinate
to the other damage heads.

In addition, damages awardabl e under the arm of specificity of sport take
into account various factors. These include, as earlier highlighted, the player’s
economic value, hisstatus, financial investments made by the club and any damage
caused to the club’simage as aresult of the player’s termination.

Itistherefore distinct from the general contractual principle of restitution.
Nevertheless, it isworth noting that the panel in Webster referred to the principle
of specificity of sport and held that the proper compensation due from the player,

5 CAS Webster, para 45.
5 Further reading, see R. ParrisH “ Contract Sability: The Case Law of the Court of Arbitration of
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who had unilaterally terminated his contract was the residual value remaining
under the said contract.*®

In view of the above criteria and considerations in specificity of sport,
what figure can we possibly or probably say that the CAS or FIFA may award as
compensation inthe field of specificity of sport?

The panel in de Sanctis noted that since “the Regulations offer no
express guidance as how a judging authority should calculate compensation
under thisbasis’, reference must be made to article 42 para 2 of the Swiss Code
of Obligations, which states that “ if the exact amount of damages cannot be
established, the judge shall assess them in his discretion, having regard to
the ordinary course of the events and the measures taken by the damaged
party to limit the damages.” %

In exercising the aforesaid discretion, the CAS seemsto have established
aprecedent that compensation for specificity of sport shall be calculated based on
the player’s 6 months’ salary, as provided either in hisnew or old contract. See de
Sanctis®” and Matuzalem.

This position is a so reflected in the FIFA commentary, which states that
“there was also the possibility of awarding additional compensation. This
additional compensation may, however, not surpass the amount of six monthly
salaries’® and also in FIFA DRC decisions.

Indeed, the FIFA DRC inits decision no. 59738 of May 2009 considered
the “aspect relating to specificity of sport also mentioned in art. 17 of the
Regulations’, which it stated ensured that “decisions taken are not only just
and fair legally speaking, but that they also correspond to the interest and
specific needs of the football world’s actors. On that basis, the members of
the Dispute Resolution Chamber unanimously agreed that an additional
amount of compensation should be granted to the Claimant for the damage it
had suffered as a result of the termination of the contract without just cause
by the First Respondent”.

It should also be noted that unlikein normal employer-employeerelationships
where the employee is considered the weaker party, the concept of specificity of
sport in football places both footballers (employees) and clubs (employers) on an
equal footing.>® Therefore both parties are required to compensate each other
with asimilar amount, regardless of the so-called “ stronger position” which clubs
might be seen to enjoy.

In principle someone can say that FIFA and the CAS share a similar
opinion that in light of the unique features of sport, thereis aneed for disputesto

% CAS Webster para. 151.

% CAS De Sanctis, para. 102.

57" Taking into account the specific facts of this matter, determinesthe additional compensation (...)
shall be (...) 6 months remuneration under the New Contract.” Para. 102.

% Commentary on the Regulationsfor the Status and Transfer of Players, 47, footnote 75. Accessed
at www.fifa.com.

%9 CAS Matuzalem, para. 156.
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be specifically decided by applying only special sports regulations, regardless of
whether the parties had agreed to the application of another law or laws.
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1. Introduction

Thefollowing articlewill give aninterpretation of art. 17 of the FIFA Regulations
about the status and transfer of players (hereinafter “FIFA Regulations’), from a
Swiss law point of view. The focus of the deliberations will be especialy on the
financial consequences of the termination of a contract as described under this
provision. Art. 17 FIFA Regulations and itsinterpretation must in any event comply
with mandatory Swisslaw according to Article 63 para 2 of the Swiss Civil Code,
because of the fact that FIFA is an association incorporated under Swiss law.
Furthermore, non-mandatory Swiss law can also berelevant inrelationto art. 17
FIFA Regulations.! Hence, Swisslaw isrelevant for art. 17 FIFA Regulations not

* Lucien W. Valloni, Ph.D., Attorney at Law, is Partner of the SwissLaw Firm FRORIEPRENGGLI
and head of its sports law and litigation practice groups.

* Beat Wicki is Trainee at FRORIEP RENGGLI and member of its sports law and IP/IT and
competition law department.

1 Cf. LucieN W. VALLoNI/THILo PacHmANN, SportsLaw in Switzerland, Alphen aan den Rijn 2011, N
29.
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only sincethe “Webster Decision” .2 In thisruling the CAS held that the reference
inart. 17 para. 1 of the FIFA Regulation, to “thelaw of the country concerned” (to
calculate the compensation in case of abreach of contract), should not be mideading
because according to art. 60 para. 2 of the FIFA statutes the interpretation and
validity of decisions and regulations of the FIFA may only be assessed under one
statute: Swiss law. 2 However this approach and also the one in the “Matuzalem
case” cannot be generaly accepted. Apart from the applicable mandatory Swiss
law, the term “the law of the country concerned” in art. 17 para. 1 of the FIFA
Regulation refersto the mandatory law of the country with the closest linksto the
contractual relationship concerned.

Bearing these considerations in mind, this article will point out the
mandatory provisionsunder Swisslaw that acourt must respect in any case where
fixing an amount of compensation based on art. 17 FIFA Regulations. Further, the
authorswill shed light on the principles of Swisslaw applicableto the calculation
of compensation as foreseen in art. 17 FIFA Regulations if a court designates
Swiss law as the applicable law.

2.  Termination of the employment relationship under Swiss Law
2.1 Fixed-term employment relationship

According to art. 334 para. 1 CO fixed-term employment contracts end without
notice at the expiry of the contracting period. If an employment relationship after
thisperiod isupheld by tacitly extending the contract, it will be deemed to be open-
ended.

Fixed-term employment relationships do not exclude employers and
employees agreeing on notice periods which allow an early termination of the
employment relationship. If the parties have not agreed on such a notice period,
only an early termination asdefined in art. 337 COispossibleto end therel ationship
before the expiry of the contractual period. In this case regarding the financial
consequences a distinction is to be made between whether the dismissal was for
good cause or hot (cf. chapter 3). Further it is possible that fixed-term employment
relationships may be terminated based on an agreement and mutual consent of the
parties to terminate the contract.

2.2 Open-ended employment relationship
2.2.1 Satutory notice of termination

An open-ended employment relationship may be terminated by either party by

2Heart of Midlothian v/ Webster & Wigan Athletic FC CAS 2007/A/1298, 2007/A/1299, 2007/A/
1300 (hereinafter cited as* Webster decision”), cf. a so regarding the question of the applicablelaw
the diametric considerations of the CAS in the “Matuzalem decision” under chapter 4.2.

3 “Webster decision”, recital 16 ss.
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respecting the contractually agreed or statutory notice periods. In Swiss labour
law it is an important mandatory principle that different notice periods for
employees and employers must not apply (so called parity of termination periods,
cf. art. 335a CO).

Amongst Swiss scholarsit is controversial (but has been affirmed several
times by cantonal jurisprudence), whether from art. 335a para 1l CO asubstantial
parity can be derived in the sense that also beyond the period of notice the other
conditionsfor termination and its consequences may not be aggravated unilaterally
for one party (e.g., by way of economic disadvantage).* Further, special regulations
areto be respected regarding the termination of an employment relationship during
the probation period or in case of mass redundancies.

2.2.2 Termination with immediate effect in cases of open ended employment
relationship

2221 Whrongful termination and termination at an inopportune juncture

The Swisslabour law regulates, inter alia, in art. 336 ss. CO theissue of dismissal
protection. A termination is regarded as wrongful if it infringes the principle of
good faith (art. 2, para 2 CC). For example, a hotice of termination is unlawful
whereitisgiven by one party on account of an attribute pertaining to the person of
the other party, because the party exercises a constitutional right and/or prevents
claims under the employment rel ationship from accruing to the other party.

It is important to distinguish between a wrongful termination and a
termination at an inopportune juncture. Thelatter involves anotice of termination
during a period blocked by law (cf. art. 336¢ para. 1 CO and art. 336d para. 1
CO). Any natice of termination during such period (for example during pregnancy
or while an employeeisabsent dueto performance of military service, sicknessor
accident) isvoid (cf. art. 336¢ para. 2 CO).

2.2.2.2 Termination with immediate effect

For good cause, both the empl oyer and the empl oyee may terminate the empl oyment
relationship with immediate effect at any time, i.e. despite any contractual or
statutory terms of notice (cf. art. 337 para. 1 CO).

A good cause as stated in art. 337 paral COisgiveninany circumstance
which renders the continuation of the employment relationship in good faith
unconscionable for the party giving the notice (cf. art. 337 para2 CO). To decide
whether good causein casu is given or not lies within the judge’s full discretion
(art. 337 para. 3 CO in conjunction with art. 4 of the Civil Code).

4U. StreirF/A. von KAEeNEL, Arbeitsvertrag, Praxiskommentar zu Art. 319-362 OR, Zurich/Basel/
Geneva 2006, N 2 pursuant art. 335a CO, 611.
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If no good cause as defined in art. 337 CO is given, the termination with
immediate effect is held as unlawful. Art. 337c¢ s. CO states the consequences of
such atermination whereby the legislation additionally distinguishes whether the
notice of termination was pronounced by the employer or the employee (cf. chapter
3).

3. Financial consequences of a termination with immediate effect
3.1 Notice of termination by employer

If the employer dismisses the employee with immediate effect but without good
cause, the latter has according to article. 337c para. 1 CO aclaim for damagesin
the amount of what he would have earned if the employment relationship had
ended after the required notice period or on expiry of its agreed duration. As a
result of this provision, the employee should betreated asif no notice of termination
withimmediate effect had been pronounced. Hence, the so-called positiveinterest®
is owed to the employee. This positive interest in case of a termination with
immediate effect without just cause consists of the remaining wage(s) and includes
other factors like a possible 13th month wage, a severance payment, expenses
etc.5However, it isto say that such damages are reduced by any amounts that the
employee saved as aresult of the termination of the employment relationship or
that he has earned by performing other work or would have earned had he not
intentionally foregone such work (cf. art. 337c para. 2 CO). If the employee
wantsto claim additional damages, heisentitled to do so according to the general
conditions of Swiss tort law.” Further it is to be noted that the employee cannot
require reemployment. Instead of this, the judge can oblige the employer to pay, in
addition to the damages as set out above, compensation at the most of amaximum
of six monthly salaries to the employee. The fixing of such compensation lies
within the discretion of the judge, who hasthereforeto consider all circumstances
which led to the resol ution of the employment relationship. Some scholars qualify
this kind of compensation as a penalty, the jurisprudence however callsit acivil
law punishment.®

3.2 Notice of termination by employee

By failure of the employeeto take up hispost or if he leavesit without notice and

5 Cf. Decision of the Swiss Federal Supreme Court, BGE 125 111 14, 16.

6 U. Streirr/A. voN KAENEL, Arbeitsvertrag, Praxiskommentar zu Art. 319-362 OR, Zurich/Basel/
Geneva 2006, N 2 pursuant art. 337¢ CO, 769.

7U. Streirr/A. von KaeNEL, Arbeitsvertrag, Praxiskommentar zu Art. 319-362 OR, Zurich/Basel/
Geneva 2006, N 4 pursuant art. 337c OR, 772.

8 Cf. inter alia. U. Streirr/A. von KAENEL, Arbeitsvertrag, Praxiskommentar zu Art. 319-362 OR,
Zurich/Basel/Geneva 2006, N 7 pursuant art. 337c CO, 778.

9 Cf. Decision of the Swiss Federal Supreme Court, BGE 123 |11 391; Pra 1999 Nr. 112, 614.
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good cause, the employer is entitled to acompensation which corresponds to one
guarter of a monthly wage of the employee (art. 337d para. 1 CO). However, if
the employee produces evidence that no damages or only lower damagesthan this
guarter of a monthly salary have occurred, the compensation has to be adapted
accordingly.’® Neverthel essthe employer has al so the possibility to claim greater
damages than the quarter of a monthly wage of the employee (cf. art. 337d para.
1 COinfine). Art. 337d CO and the compensation set forth in this provision are
intended to lead to asimplification of the cal culation of the damages: The employer
has no burden of proof regarding damageswhich liewithin the quarter of amonthly
wage of the employee. Hence, the claim for a quarter of a monthly wage may
have similarities with a contractual penalty, but as a matter of fact, it isonly a
lump-sum indemnity. Art. 337d CO causes de facto a reversal of the burden of
proof and, hence, isnot to be qualified asacontractual penalty.?Nevertheless, the
preference of the employer by the reversal of the burden of proof reachesonly so
far, asit is not a bigger claim at stake than a quarter of a monthly wage of the
employee. Otherwise the employer must prove the extent of the damages as well
asthe causality between the damages claimed and the termination withimmediate
effect of the employee according to the general principles of tort law. Considering
this, art. 44 para. 1 CO will also apply, which states that the injured party, in casu
the employer, has to take all reasonable steps to mitigate the effects and loss
related to its damage. If the respective party failsto do so, the judge may reduce
or even completely deny any responsibility for damages. Hence, art 44 para. 1
CO has similar effects on the employer as art. 337¢ para 2 CO on the employee,
which somehow also obligesthelatter to reduceto the extent possible his personal
damages dueto the termination with immediate effect by the employer (cf. chapter
3.1).

Art. 337d CO is an absolute mandatory provision. Therefore, it is not
allowed to penalize the early termination of an employeewith acontractual penalty.'?
This applies not least because the legislator wanted, due to the fact that an
employment relationship isstrongly personality-related, to makeit possiblefor the
employee to change a job without ruinous consequences.*®

3.3 Article 17 FIFA Regulations

For abetter understanding of the FIFA Regulationsit isnecessary to briefly introduce
itshistory of origin. Inthewell known ruling on the football player Bosman,* the

0 Art. 337d para. 2 CO.

1U. Streirr/A. von KAENEL, Arbeitsvertrag, Praxiskommentar zu Art. 319-362 OR, Zurich/Basel/
Geneva 2006, N 4 pursuant art. 337d CO, 791.

22 A, STAEHLIN/F. VisCHER, Zircher Kommentar zum Obligationenrecht, Zurich 1996, N 17 pursuant
art. 337d CO; M. ReHBINDER, Berner Kommentar zum Obligationenrecht, Bern 1992, N 6 pursuant
art. 337d CO.

18 T. Geiser, in: Sport und Recht, Bern 2007, 108.

4 Union Royal e Belge des Sociétés de Football Association ASBL et al. v/ Jean-Marc Bosman, C-
415/93.
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European Court of Justice held that the duty to pay atransfer fee after the expiry
of a player’s contract infringes the mainstay of the European economic system.
Asaresult of thisruling, today every football player, after the expiry of hiscontract,
has the freedom to search for anew club. But one consequence of the abolition of
the transfer system would have been that the football clubs would have bound
their players as early as possible by extremely long-term contracts. Such conduct
would have violated European competition law, as such contracts would restrict
the players’ freedom of movement too much, and their possibilitiesto offer these
serviceson the market. These problemstriggered the procedure | V/36 583-SETCA-
FGTB v. FIFA before the European Competition Commission. Under the
supervision of thisauthority, the FIFA devel oped the FIFA Regulations, which had
to prevent the clubsfrom reintroducing by the back door the former transfer system
as before the “Bosman ruling”. To sum up, the FIFA Regulations were created
with the purposeto strike abal ance between the clubs' wish for contractua stability
on the one hand and the freedom of movement of thefootball players on the other
hand.?®

Thefinancial consequences of atermination with immediate effect without
just cause are set forth in art. 17 FIFA Regulations, provided that an agreement
regarding this question does not already exist between the player and the club.
According to this provision the player hasto pay acompensation in case of breach
of hiscontract. Such compensation will be cal culated by considering the national
law (especially mandatory national law), the specificity of sport aswell as other
objectivecriteria(salary and other benefitsto which the player isentitled according
to the present and/or the new contract, the remaining term of the actual contract,
thefeesand expenses paid by theformer club that were amortised over the duration
of the contract as well as whether the contract has been terminated during the
protected period or not).

4,  Case law of CAS on Art. 17 FIFA Regulations

Regarding the cal culation of the compensation according to art. 17 FIFA Regulations,
primarily the rulings in the cases of “Webster” and “Matuzalem” are of interest.
The principlesheld by the CASin those two caseswere deemed to put in concrete
terms the application of art. 17 FIFA Regulations. Unfortunately these maxims
turned out to be diametrical to each other and therefore shall be, for the purpose
of a later assessment, summarised below. The “de Sanctis case”*® will not be
assessed in detail as it refers in many ways to the findings in the “Matuzalem
case”. Significant considerations nevertheless will be mentioned in chapter 5 in
the course of assessment of the CAS jurisprudence.

5 Cf. LucieN W. VaLLoNI/THILo PacHMANN, Sports Law in Switzerland, Alphen aan den Rijn 2011,
N 244,

16 Udinese Calcio Sp.A v/ Morgan de Sanctis & Sevilla FC SAD CAS 2010/A/2145, CAS2010/A/
2146, CAS 2010/A/2147 (hereinafter cited as*“ de Sanctis decision”).
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4.1 Webster decision

As mentioned before, the CAS held in the “Webster decision” inter alia that for
the fixing of the compensation it isnot primarily the national law which would be
applicable to the contractual relationship (cf. chapter 1, in casu Scottish law) but
rather the regulations of the FIFA and Swiss law.” Regarding the principle that
the compensation must take into consideration the specificity of sport, the CAS
correctly held that abalance must be found between the aimed stability of contracts
on the one hand and the freedom of movement of the players on the other hand.*®
Inview of this, neither the clubs nor the players are to be favoured. Thisin mind,
the unilateral termination of a contract by a player outside the protected period
may neither contain punishing elements nor lead to an enrichment of the club
concerned.’® The estimated market value of a player (neither calculated as aloss
of profit nor as the replacement value of the player) may not serve as areference
valuefor the compensation as thiswould result in an unjustified enrichment of the
club respectively in a penalty payment for the player.? The CAS even explicitly
statesthat neither economical, moral, nor legal pointsof view could justify claiming
the market value of a player as loss of profit.2t As a result of this the arbitral
tribunal findsthat ageneral entitlement of the club to the claim of the market value
of aplayer would lead again to the initial situation before the “Bosman case” .2
Finally thetribunal held that under the criteriastated in art. 17 FIFA Regulations,
the cal culation of the compensation may not be based on the income of the player
under his new contract, as this element is not in a direct connection with the
breached contract but rather affectsthefinancial future of the player and therefore
may have punitive effects.?

Ultimately the CASfound in the“Webster decision” that the compensation
according to art. 17 FIFA Regulations must be based on the income of the player
which he would have earned until the regular expiration of his contract. Thisis
becausethe player, in case of an early termination of the contract by the club, also
would be entitled to this sum as compensation. Further this approach has the
advantage that also the calculation of the compensation, at least indirectly, takes
the market value of the player into consideration.?

4.2 Matuzalem decision

In the “ Matuzalem decision”? acontractual obligation had to be examined which

17 “\Webster decision”, recital 24 ss.

18 “\Webster decision”, recital 67.

19 “Webster decision”, recital 73.

2 “\Webster decision”, recital 74.

21 “\Webster decision”, recital 76.

2 “\Webster decision”, recital 81.

3 “\Webster decision”, recital 85.

2 “\Webster decision”, recital 86.

% Shaktar Donetsk v/ Matuzalem Francelino da Slva & Real Zaragoza SAD & FIFA CAS



152 Lucien W. Valloni and Beat Wicki

forced the club, if receiving atransfer offer of min. EUR 25 mio, to support such
transfer. The CAS had to decide whether such clause may be qualified as a
contractual agreement between the player and the club that fixes a compensation
for the case of an early termination of the contract in the sense of art. 17 FIFA
Regulations. Thearbitral tribunal denied thisapproach asthe clause did not in any
way address the consequences of a unilateral early termination of the contract.?®

Further the CAS held that amongst the di sciplinary measures according to
art. 17 para. 3 FIFA Regulations the deterrent effect of this provision lies within
the fact that both parties to the contract are aware that in case of a breach of
contract without just cause a compensation for the damage resulting from such
breach is always due.?” The damage, according to the CAS, isto be calculated as
if the positive interest has to be determined, i.e. that the injured party isto be put
in the same position as if the contract would have been completely fulfilled.?®
Further the court held that the ruling authority would have a considerabl e scope of
discretion when establishing such compensation.?

Similar to the “Webster decision” the court chosethe players incomeasa
first factor to calculate the amount of compensation. However, in this case, the
amount payable by the club until the regular expiry of the contract was not taken
into consideration asthereference value. Instead, the CAStook into consideration
the average annual income of the player as paid by the new clubs under the new
contracts.® Further the court stated that the cal culation of the value of the services
of aplayer are reflected, in addition to the salary mentioned above, also by the
transfer fees effectively paid, any possible sign on-fee and/or the fee which a
third club is willing to pay to the new club to transfer the player.®! The totally
unacceptable conclusions of the CAS out of these considerations are that the
damage of the former club consists of the loss of a transfer fee plus the total
salary which the new club is paying to the player.

Contrary to the “Webster decision”, the court held that the sum which the
former club would have been obliged to pay to fulfil the contract until its regular
expiry may not be considered asthe damage of the club, as exactly thisamount is
saved due to the early termination of the contract. In fact this amount has to be
deducted from the compensation cal culated based on the factors stated under art.
17 FIFA Regulations.® On the other hand, the acquisition value of the player
which is not amortised in the moment of the termination of the contract may be
added to the compensation. In thisregard, it isto be assumed that the acquisition
value would have been amortised over the complete term of the contract.®

2008/A/1519, CAS 2008/A/1520 (hereinafter cited as* Matuzalem decision”).
2 “Matuzalem decision”, recital 69 ss.

27 “Matuzalem decsion”, recital. 82 s.

28 “Matuzalem decsion”, recital 86.

2 “Matuzalem decsion”, recital 87.

30 “Matuzalem decsion”, recital 91 s.

st “Matuzalem decsion”, recital 104.

32 “Matuzalem decsion”, recital 123.

33 “Matuzalem decsion”, recital 126 s.
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Also contrary to the “Webster decision”, the CAS assumed in the
“Matuzalem case” that the wording “law of the country concerned” addresses
the law which governsthe player contract in casu. Often thiswould be the law of
the country in which the club concerned isdomiciled. If instead Swiss law would
always automatically be applied, the corrective intention behind this regulation
would fail >

Ultimately, the CAS held under the heading “ specificity of sport” that such
factorsasthe actual remaining term of contract, any infringement of the protected
period and/or the status and the conduct of the player have an influence on the
amount of the compensation.* Concerning this connectivity, the arbitral tribunal
refers to the rules set forth in art. 337¢ para. 3 CO and art. 337d para. 1 CO,
which each contribute a“ specia indemnity” for the party injured by the breach of
contract.® As a result of this, the court added a corresponding amount to the
damages, respectively to the positiveinterest, cal culated according to the principles
set out above.

5.  Assessment of the CAS jurisprudence from a Swiss law perspective
5.1 The positive interest as damages

Following the Swiss labour law, damages of the employer due to a termination
with immediate effect by an employee usually consist of the additional costs for
the engagement of a temporary employee, the costs of overtime work by the
other employees or the costs for outsourcing the respective work to athird party.
In case of afixed-term employment contract additionally the problem may arise
that an adequate replacement must be found ahead of time. These cost items had
been correctly reflected in the “ de Sanctis-case” and finally made a considerable
share of the compensation.®” Theoretically also loss of profit could be part of the
positive interest. However, this kind of damage is very difficult to prove and
thereforerarely admitted in practice.®® An anal ogue approach seemsto bejustified
asointheareaof football: In general it isto be assumed that the salary of aplayer
(the employee) agreed for the entire term of the contract reflects the performance
which the player/employee is able to serve. As a consegquence the lapse of the
duty to pay asalary will not cause any damagesto the club/employer. This should
apply at least if the club is not replacing the player and further the club isnot able
to prove any loss of damage caused by the early termination.

Regarding this preliminary finding some additional in-depth thoughtsare
to be added: According to the prevailing difference theory in Switzerland, the

3 “Matuzalem decsion”, recital 144 ss.

3 “Matuzalem decsion”, recital 152 ss.

36 “Matuzalem decsion”, recital 156.

37 “de Sanctis decsion”, recital 73.

% U. Streirr/A. von KAENEL, Arbeitsvertrag, Praxiskommentar zu Art. 319-362 OR, Zurich/Basel/
Geneva 2006, N 6 pursuant art. 337d CO, 611.
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damage consists of the difference between the current financial status and the
hypothetical state of the assets without the harmful event. As set out above, the
CAStried in the “Matuzalem case” to cal culate the damages by determining the
positiveinterest, i.e. that theinjured party isto be put in the same position asif the
contract would have been completely fulfilled. In our opinion, such positiveinterest
hasto be determined asfollows: If the contract between the player and theclubis
fulfilled correctly, the club may benefit during the entire duration of the contract
from the services of the player in exchange for the payment of the agreed salary.
If the player’s potentia increases exceptionally, the salary under the actual contract
might be too low compared with his performance, i.e. that if he could negotiate a
new contract, most likely he would earn more than under the old contract. This
means that the player’s performance is de facto underpaid and therefore the club
gains a financial benefit, as he would have to pay more than he does now for
another, equivalent, player. In case of an early termination of the contract, the club
loses this advantage. Hence, the decisive deltafor the positive interest in case of
an early termination consists of the difference between the salary of the player
under the old contract and the income under the new contract in consideration of
the actual term left until the expiry of the contract with the former club. The
actual value of the player isreflected inthe salary which the new clubiswilling to
pay to the player for his services under the new contract. The difference of this
sum to the salary under the old contract reflects the increase of value of the
player since the last contract negotiations until the signing of the new contract.
Thisdifferenceisthe positiveinterest which the former club isnot ableto realize
due to the breach of the contract by the player.

Of course the objection can be made that the additional value of aplayer
under a new contract does not only consist of the delta explained above. Thisin
particular isthe caseif aclubiswilling to pay atransfer feefor the player. In such
a situation, the club does not only declare the additional value that he seesin a
player through a higher salary but also by paying in addition atransfer fee to the
former club. The value added to the player under the new contract according to
this approach consists of the difference between the salary under the new and
under the old contract as well as of, according the ruling of the CAS in the
“Matuzalem case”, the transfer fee paid by the new club. Under this approach
onemust keep in mind thefollowing: The additional value of aplayer reflected in
a possible transfer fee may not per se be attributed to the former club. Because
whether atransfer will be realised or not, and therewith the question of whether
the former club may realise a profit by way of the transfer fee, does not lie
exclusively in the sphere of influence of the club. Moreover such transfer relies
mostly onthewillingness of the player to agree on such atransfer. Asaconsequence,
the player may avert such atransfer fee in favour of the club not only by an early
termination of the contract, but also with good right, by refusing any attempt of a
transfer. Thus, alost transfer fee may not be qualified as lost profit on behalf of
the club and therefore cannot be part of the club’s positive interest. Rather, this
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situation isto be seen as apossibility to perhaps one day realize atransfer fee and
thusto bequaified asaloss of opportunity (perted’ une chance) if such opportunity,
on any groundswhatsoever, finally does not materialise. Thelegal construction of
the loss of opportunity in Switzerland is at present not recognized as a factor
which could be claimed as damages. A chance itself, in casu alucrative transfer
fee, cannot be qualified as an asset, neither an actual one nor afuture one. Either
such a chance can be realized and becomes a fully fledged asset or it will be
“realized in nothing”. Thus, achanceitself is never part of the wealth which can
be used for the cal culation of damages.® This conclusion would only be different
if the club had already negotiated atransfer in avery concrete way, but the latter
would be hindered due to a breach of contract by the player. In such acase, itis
to be assumed that the chance of a profit due to atransfer has already become so
concrete that a recoverable damage exists.® In all other situations the general
possibility of atransfer fee may not be used for the cal cul ation of damagesin case
of an early termination.

If oneis consequently pursuing the concept of the positiveinterest, which
means as already mentioned that theinjured party isto be put in the same position
as if the contract would have been completely fulfilled, the following pictureis
shown: the player and the club are to be put in the position as if the term of the
contract had expired without any incident. Under thisassumption, the player would
now be free to conclude any new contract he wants to, as he is no longer bound
by the old contract. Such negotiations of course could also take place with a new
club and the latter would not have to pay any transfer fee at all to the old club
under thissituation. Therefore, if the correct fulfilment of the contract isassumed,
the old club automatically loses its chance to realize any transfer fee. Thus, if the
interest in the correct fulfilment of the contract is assumed, a transfer fee can
never be part of the claimed damages. Thesetwo deliberations dogmatically hinder
the idea that a compensation for the “lost” transfer fee can be awarded to a club
due to the breach of contract by a player.

However, also the approach in the “Webster case” cannot befully agreed
from a Swisslaw perspective. Dogmatically, damages cannot consist in an amount
saved due to the “harmful” incident. Neverthelessit is to be borne in mind that,
due to the specificity of sport, the value of the services of a player is difficult to
estimate by monetary indicators, as the services of a player for a club cannot just
be replaced by another equivalent player. The value of aplayer and therewith the
damagethrough hisloss, may most likely be measured against the amount the club
was willing to effectively pay for the player’s services. From this point of view,
the findings in the “Webster case” are to be agreed with, however with the
reservation that thisway of damage cal culation does not recognize any additional
value of the player caused by an increase of the player’s performance.

V. Prienow, Neuere Urteile zum Haftpflicht- und Privatversicherungsrecht, in: Personen-Schaden-
Forum 2008, Zurich 2008, 307.

40 Cf. also U. Haas, Die Rechtsprechung des CAS zur Vertragsstabilitat im Verhaltnis zwischen
Fusshallspielern und Klubs, in: Causa Sport, 3/2008, Zurich 2008, 249.
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In the “Matuzalem case” the CAS added for the calculation of the
damages i) the services which the player would have rendered within the next
two years (reflected by way of his future income) and ii) the transfer fee which
would have to be paid according to his new contract. By this addition, the CAS
violated the fundamental principle of tort law which saysthat no bigger damages
are to be granted in compensation than those that were actually incurred. Further
the CAS assessed the player’s performance not by considering the contract with
the former club, but by taking into account contracts which never had been
performed, contractswith aduration until the year 2011 and also based on asalary
which the player would only havereceived, if ever, after the expiry of the contract
with his former club. Further, the CAS considered the planned contract with SS
Lazio Roma (this contract has never been performed), and therefore again a
possible future increase of the player’'s value, to calculate the compensation for
hisformer club. By doing this, the CAS divergesfromits principlethat the damages
to be repaired must flow from the breached contract and not from the value that
athird party attributes to the services of the player, e.g. by way of atransfer fee.

Such an approach would, as Rabostova/WIiEscHEMANN correctly noted,
lead under certain circumstances to the situation that clubs would not only be
compensated but enriched, as depending on thetransfer situation, they would profit
from monetary advantages which they themselves would never have achieved.*

As a conclusion, according to the “Matuzalem decision” the player is
obliged to indemnify his former club for damages which are largely based on
fictitious assumptions. Further, from a Swiss law point of view the damages are
compensated twice by this calculation. Apart from that, according to the strict
wording of art. 17 FIFA Regulations, only compensation isdue, and not damages.

5.2 The “ specificity of sport” to calculate the compensation

Under the criteria“ specificity of sport” the CASin the “Matuzalem case” added
the amount of EUR 600" 000 to the double indemnity. This meets approximately
six monthly wages under the former contract. To justify a possible lump-sum in
connection with the breach of an employment contract the CAS reverts to Art.
337c¢ para. 3 CO and art 337d para. 1 CO and finds that six monthly wages are
possible as compensation. This interpretation however clearly contradicts the
wording of the cited provisions. According to art. 337c para 3 CO the employer
may be obliged by the court to pay the employee a compensation of up to six
monthly wages, if he dismissesthe employeewithout good cause. Thisclear wording
cannot just simply be applied viceversain favour of afootball club (the employer)
with the argument that a player has arelatively greater power of negotiation as a
great number of clubs compete for the player. This because, on the other hand,
any club hasthe possibility to hirefootball playersfrom al over the globe and the

“ K. Rapostova/C. WiescHEMANN, Entwicklung von Transferregeln der FIFA und der Rechtsprechung
zum Schadener satz wegen Vertragsbruches im FuRball in: Berufssportrecht, Vienna 2010, 26.
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free positionsin each team are limited. Therefore the protective regulations of the
labour law must also mandatorily apply to football players. In casethe employeeis
cancelling the contract with immediate effect, art. 337d CO protectsthe employer
from an unjustified termination. Thisprovision entitlesthe employer (as part of the
reparation of further damages) to alump-sum compensation of a quarter of one
monthly salary of the employee only. Thus, the maximum sum to which the player
in the “Matuzalem case” could have been condemned, according to the cited
Swiss law and without the proof of abigger effective damage, is a quarter of his
monthly salary, i.e. about EUR 25'000. Further it is to be noted that this
compensation cannot be claimed additionally to the damagesdue, but only in cases
where the employer has suffered a bigger damage, which can be proved. By
adding alump-sum, the CA S has extended the compensation with apunitive el ement,
whichisnot known under Swisslaw. As mentioned above, the lump-sum set forth
inart. 337d CO isnot acontractual penalty. The CAS mistakesthelegal nature of
the compensation according to art. 337d CO if it declares it as a “special
indemnity” .*? Further, also aprevious decision of the Swiss Federal Supreme Court
points out that one cannot simply depart from the clear wording of art. 337¢ CO.*
In this case, afootball player terminated his contract with immediate effect and
with just cause after a dispute with his club. Besides the damages arising out of
the loss of salary, the player also claimed an additional compensation according
art. 337c para. 3 CO. With regard to this compensation, the Swiss Federal Supreme
Court held, and therewith confirmed its previous jurisprudence, that this kind of
compensation is only awarded to the employee, if the employer has terminated
the contract without good cause. An analogue application of this provision if the
employee hasterminated the agreement with immediate effect and for good cause
is, on the other hand, not possible* Finally the CAS did not take notice of the
absolute mandatory nature of art. 337d CO. As already set out under chapter 3.2,
one cannot deviate from this provision with the result that an early termination of
the contract by the employee will be punished with a contractual penalty. But in
fact this is what happened in the “Matuzalem case” when the player was
condemned under thetitle “ specificity of sport” to pay additional compensation of
EUR 600’ 000.%

In a similar way, the CAS also increased the compensation by about
EUR 690'789 in the “ de Sanctis decision”, which isthe equivalent of six monthly
wages under the player’s new contract.* The CAS referred to the findings in the
“Matuzaem case’ regarding thiscompensation. Asmentioned above, thismotivation

42 “Matuzalem decision”, recital 156.

4 Decision of the Swiss Federal Supreme Court, 4A_53/2011.

4 Decision of the Swiss Federal Supreme Court, 4A_53/2011, recital. 2.1.1. However, it is to
mention that the court although awarded by way of satisfaction and based on personal injury an
amount of two monthly salaries to the player.

4 Cf. Lucien W. VaLLoni/THILo PacHMANN, Sports Law in Switzerland, Alphen aan den Rijn 2011,
N 250.

46 “de Sanctis decision”, recital 102 s.
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iswrong and without any correct legal basis. In the “de Sanctis case” however,
the CAS in addition cites a quote from the FIFA commentary on the FIFA
Regulations.* In footnote 75 (which isto be found in the section on art. 17 FIFA
Regulations and refers to the keyword “ specificity of sport”) itis stated and cited
aso in this way by the CAS that “Moreover there was also the possibility of
awarding additional compensation. This additional compensation may, however,
not surpass the amount of six monthly salaries (cf. art. 337c para. 3 CO)". By
referring to this reference, the CAS clearly misunderstood that art. 337c para. 3
CO does not apply to the unjustified termination with immediate effect by an
employee/player, but to the dismissal by the employer, in casu the club. If one
takes note of the entire cited footnote, it becomes obviousthat the commentary on
the FIFA Regulationsisabsol utely correct and systematically distinguishes between
the termination without good cause by the club (in this case the commentary refers
to art. 337¢ CO) and by the player (here the commentary refersto art. 337d CO).
Further itisnot comprehensible on what basisthe CA S considersthe new contract
of the player for the calculation of the compensation. By doing so, the CASis
distancing itself even more from the actual concept behind art. 337d CO asinthe
“Matuzalem case”.

Regarding the compensation according art. 337d CO, it is further to be
pointed out that the behaviour of the employee that led to the termination of the
contract isnot to be considered for the respective cal cul ation. Neverthel ess, under
thistitle the CASin the “Matuzalem case” also qualified the termination of the
contract within the transfer period after the season’s end as an aggravating factor.
Concerning this, the CASwill at some point haveto answer the question of whether
the termination of a contract during the transfer period really can be held as a
termination at an inopportune juncture; especialy if the FIFA Regulations allow
termination of a contract without disciplinary sanctions only within the transfer
period.

5.3 Infringement of the principle of parity of termination periods

One of the most important principles of Swisslabour law isthe principle of parity
of termination periods (art. 335a CO, cf. also chapter 2.2.1.). From a substantive
law point of view, the principle of parity signifies that the termination of an
employment contract may not be aggravated at cost of one party by imposing
economical disadvantagesthat would not apply to the other party. Thisisespecially
truein constellationswhere only one party hasto pay acontractual penalty in case
of the termination of a contract.®

The compensation granted in the“ Matuzalem case” isvery similar to such
a contractual penalty. The CAS in fact imposed on the player a duty to pay his

47*de Sanctisdecision”, recital 102.
4 W. PorTMANN, Basler Kommentar zum Obligationenrecht, Basel 2007, N 4 pursuant Art. 335a
CO.
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former club a hypothetical wage increase, atransfer fee agreed with athird party
(which has never actually been paid) and a penalty based on the specificity of
sport. If the compensation is calculated in this way, a contractual penalty in the
amount of a future transfer fee is imposed on the player in case of an early
termination of his contract. Thus, by this practice, the contractual balance will be
essentially altered at the cost of the employee. Thisis because afootball clubin
thereverse situation, i.e. if the player would be dismissed before the expiry of his
contract e.g. dueto insufficiency, would never be forced to pay an amount which
exceeds the salary to be paid to the player until the proper expiry of the contract.
The way the CAS calculates the compensation leads to an unequal treatment
between employer and employee and the CASthusinfringesafundamental principle
of Swiss labour law.

0. Conclusion

Asaresult of the manner in which the CASin the“Matuzalem case” determined
the positive interest, the player has to compensate more than the damages which
the former club actually suffered. In fact, the CAS goes even further with their
deliberationsby stating thefollowing:

[...] any party should be well advised to respect an existing
contract as the financial consequences of a breach or a
termination without just cause would be in their size and
amount, rather unpredictable.” 4

The CASddiberately choosesfor the cal culation of theindemnity amethod
which is unforeseeable for the football player. This approach can no longer be
upheld, at the latest since the decision of the European Court of Justice in the
“Bernard” matter on March 16, 2010.* The European Court of Justice held in
this decision that an indemnity for damages™ can only be calculated based on
fixed criteria, i.e. criteriathat are known. Further, the court held that it isinadmissible
to fix the amount of the indemnity over and above the sum of damages actually
suffered.5? However, the approach of the CASis contrary to the principle that the
damage suffered is to be concretely calculated and that an indemnity may not
contain any deterrent or punishing elements. According to the principles of Swiss
tort law the reimbursement of damagesis limited to the extent it can be expected
within the usual course of affairs and the general experience of life that such
damages are suitable to cause damages of the kind that actually occurred. Thus
the adequacy of the causality between the harming event and the damages

49 “Matuzalem decision”, recital 89 ss.

0 Olympic Lyonnais SASP v/ Olivier Bernard and Newcastle FC, C 325/08.

51 In casu the sports and training compensation of an “espoir” -player which changed to anew club
after the expiry of his traineeship were at stake.

52 Olympic Lyonnais SASP v/ Olivier Bernard und Newcastle FC, C 325/08, recital 46 ss.
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determines which infringement of legally protected rights is to be compensated
and which not. By this, the duty to compensate damages is limited.> In other
words, it must be at least abstractly foreseeable for the causer, what damages he
will have to compensate. The CAS however wants the compensation, which is
deemed as positive interest, to be as unforeseeable as possible, to increase the
deterrent effect. Such an unforeseeable compensation has nothing to do with
damages that are adequately causal. Therefore, the respective deliberations of
the CAS and the consideration of punitive effects associated therewith infringe
the principles of Swisstort law outlined above. A compensation according to art.
17 FIFA regulations is therefore, not only under Community law but also under
Swiss law, to be held free of any punishing elements and isto be calculated only
based on the contractual value of the player. The approach that thisvalueisto be
calculated based on the remaining salary demands under the breached contract>
goesin theright direction. Nevertheless, from a dogmatic point of view only the
effective increase of value of a player, which consists of the difference between
the income under the former contract and the salary fixed in the new contract,
must be considered as damages to the former club of the player. Thus, it would be
desirable, at least from the players’ view, if the CASwould go back to the direction
taken in the deliberations in the “Webster case”. However, transfer fees in
connection with the new contract are by no means to be considered for the
calculation of damages. The calculation of the compensation isto be based onthe
difference between the terminated and the new player’s contract as well as under
consideration of a compensation for acquisition costs of the former club which
have not been fully amortized due to the early termination of the contract. This
seems to be the one and only adequate solution to achieve the balance between
the contractual stability and the freedom of movement for players, whichisactually
the purpose of the FIFA regulations.

58|, ScHweNzER, Schwei zeri sches Obligationenrecht Allgemeiner Teil, Bern 2006, 4. Ed., N 19.05s.
%K. Rapostova/C. WiescHEMANN, Entwicklung von Transferregeln der FIFA und der Rechtsprechung
zum Schadener satz wegen Vertragsbruches im FuRball, in: Berufssportrecht, Vienna 2010, 34.
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1. Introduction

The following contribution examines the legal situation of a breach of contract
situation of a professional football player, with a particular focus on the issue of
financial compensation. Seen theintrinsic link with general employment law, this
contribution will first outline somegeneral principlesof Belgian employment contract
law and of breach of contract. Afterwards, the employment contract of the
professional football player will be discussed.

However, itisneither possible nor useful to outlinein this short contribution
the entire Belgian employment contract law or even professional football player
employment contract law. Therefore, first, this contribution will only discuss
contractsthat were concluded for afixed-term. Thislimitation isjustified because
most, if not all, football playersarein Belgium employed through an employment
contract of fixed-term. Second, this contribution only aimsat pointing out particular
points of attention and does not envisage being exhaustive due to reasons of
limitation.

2. Fixed-term employment in general
a. General

Belgium can be described as a country with highly regulated employment

* Sarah De Groof is doctoral researcher at the Institute for Labour Law, University of Leuven.
** Frank Hendrickx is professor of labour law and sports law at both the Institute for Labour Law
of the University of Leuven and Tilburg University.
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relationships. In Belgian policy interventions, which are governmental driven as
well asleft over to socia partner initiativein acontext of voluntarism and autonomy;,
protection and security for employeesisstrongly valued. Thelaw on dismissal can
be seen as an exponent of this concern. While it can be seen to be quite liberal in
itsroots, it is at the same time to be seen as quite strict and above all quite costly
in many cases.

Belgian employment contract law knowstwo kinds of contractsaccording
tolength: indefinite period or fixed-term. According to article 7 of theAct of 3 July
1978 Employment Contracts (hereafter Employment Contracts Act), an
employment contract is concluded either for a fixed-term, for a clearly defined
work or for anindefinite period.! Belgian employment law considers an employment
under a contract for an indefinite period of time the most desirable protection for
employees. Thisis shown by the fact that the conclusion of fixed-term contracts
of employment is subject to various formal conditions in order to be considered
valid. Asis shown in Eurostat data, Belgium is a country with a relative high
proportion of indefinite period employment contracts.? Fixed-term contracts only
take account of 8.3% of the total workforce. Belgium stands bel ow the European
average with these figures.

Article 2 of the Act of 5 June 2002, providing for equal treatment of
fixed-term workers, defines afixed-term contract as a contract concluded with a
worker where the end of the contract is determined by objective conditions such
as reaching a precise date or the completion of a clearly defined task.® The
difference between the two types of contracts primarily relates to the provisions
that govern the termination of the contract. When a fixed-term contract comesto
an end, no termination indemnities have to be paid and no justification for non-
renewal has to be given. On the other hand, fixed-term employment provides, in
principle, for contractual job security. A fixed-term contract with a precise date
can be concluded by providing aterm (e.g. “this contract is concluded for a
period of x days/months/year”), or by providing a date of termination (e.g. “this
contract will end on [date]”), or by providing for a pre-determined future event
that will bring the contract to an end.

Unlike contractsfor an indefinite period, fixed-term contracts need to be
formally concluded in awritten document and need to be agreed upon for every
employee individually.* The law also provides that the fixed-term contract hasto
be signed by the parties prior to the employee starting to perform thejob.® The law
uses the words “ before the entry into service” of the worker. In case the contract
isalready being executed, it is, according to the case law of the Belgian Supreme

L Article 7 Act of 3 July 1978 on employment contracts, Off. Gaz. 22 August 1978

2 Europeinfigures, Eurostat yearbook 2010, http://epp.eurostat.ec.europa.eu/cache/I TY _OFFPUB/
CH_05_2010/ EN/CH_05_2010-EN.PDF, 292.

8Article 2 Act of 5 June 2002 on the principle of non-discrimination for workerswith afixed-term
employment contract, Off. Gaz. 26 June 2002.

4 Article 9 Employment Contracts Act.

5 Article 9 Employment Contracts Act.
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Court- Cour de Cassation, impossible to conclude a fixed-term contract for that
work.® However, it isnot prohibited to conclude afixed-term employment contract
with aworker who is aready employed with the contracting employer, although
this rule is only limited to good faith circumstances.” A fixed term contract of
employment furthermore needsto clearly indicate the period of time during which
it needs to be executed. In case the contract does not correspond to these
reguirements, the employment contract remainsvalid as such, but it isirrefutably
presumed by law to be a contract of employment for an indefinite period of time.®
However, it must be noted that some collective bargaining agreements that have
been concluded at sectoral level and have been declared universally applicable,
may deviate from the rule that a written contract is needed for fixed-term work.

TheBelgianlegidator enacted thelaw of 5 June 2002 regarding theprinciple
of non-discrimination for employees with a fixed-term employment contract,® in
order to implement the European Directive 1999/70 of 28 June 1999 on fixed-term
work.® ThisAct providesthat with regard to working conditions, employeeswith
afixed-term employment contract may not betreated in alessfavourable manner
then comparable workers who have been permanently employed, unless the
difference is justified for objective reasons.* As a “comparable worker with
permanent employment” isdefined, aworker with an employment contract for an
indefinite period in the same plant (“ vestiging”, “ établissement” ), performing
thesameor asimilar job. If thereisno such comparable worker in the same plant,
then a comparison is made on the basis of a comparable worker in the same
enterprise (“ onderneming”, “ entreprise”) or, in the absence of such worker in
the enterprise, in the same sector (“ bedrijfstak” , “ secteur” ).22 It isalso provided
that, if thiswould be suitable, therights of fixed-termworkersare set in proportion
to their working time. The determination of seniority with regard to certainworking
conditionsisbeing done according to the same criteriaasfor permanently employed
workers, except if different periods of seniority arejustified onthe basis of objective
grounds.** The employer has the obligation to inform the workers employed with

6 Supreme Court 7 December 1992, RW 1992-93, p. 1375; Supreme Court 20 September 1993, Soc.
Kron. 1994, p. 30.

7 No abuse can be made of this, i.e. with a view to avoiding protective legal provisions, Cass.
18 February 1980, TSR 1980, 247.

8 Article 9 Employment Contracts Act.

9 Act of 5 June 2002 on the principle of non-discrimination for workerswith afixed-term employment
contract, Off. Gaz. 26 June 2002.

10 Council Directive 1999/70/EC of 28 June 1999 concerning the framework agreement on fixed-
term work concluded by ETUC, UNICE and CEEPR, OJ L 175, 10 July 1999, p. 43-48.

1 Article4 Act of 5 June 2002 on the principle of non-discrimination for workerswith afixed-term
employment contract, Off. Gaz. 26 June 2002.

2 Article 2, 3° Act of 5 June 2002 on the principle of non-discrimination for workerswith afixed-
term employment contract, Off. Gaz. 26 June 2002.

B Article4 Act of 5 June 2002 on the principle of non-discrimination for workerswith afixed-term
employment contract, Off. Gaz. 26 June 2002.

14 Article4 Act of 5 June 2002 on the principle of non-discrimination for workerswith afixed-term
employment contract, Off. Gaz. 26 June 2002.
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a fixed-term contract of the job vacancies in the enterprise or plant, in order to
guarantee for them the same opportunities for permanent employment as other
workers.® Thisinformation can be provided by means of ageneral communication
at a suitable place in the enterprise or plant.

b. Consecutive fixed-term contracts

The use of fixed-term contracts may give rise to abuses as a repetitive or
consecutive use of fixed-term contracts may avoid the application of the normal
rulesof dismissal law. Thisconcern hasalso been addressed in article 5 of European
Directive 1999/70. The Belgian legidator established apresumption that successive
contracts of employment for afixed period of time are presumed to be a contract
of employment for an indefinite period of time, unlessit can be demonstrated that
the use of a subsequent fixed-term contract is justified on the basis of the nature
of the work or by another justified reason.l” The Supreme Court ruled that the
presumption isinstalled for the benefit of the worker and can be invoked by the
worker only. Onceinvoked by theworker, the employer can rebut the presumption.
However, the employer itself cannot make the presumption if the worker has not
done so0.28 The (refutable) presumption that a successive fixed-term contract may
become acontract for indefinite period, puts employersin adegree of uncertainty
and requires them to be cautious. Indeed, it is on a case-by-case approach that
labour courts have accepted or rejected the successive use of fixed-term contracts.

Thissystem can be seen asoperating in thelegislator’soriginal view that
the contract for indefinite period isthe preferred form of employment relationship.
However, in 1994 the rules on successive fixed-term contracts were relaxed by
thelegidlator. It wasrealised that these kind of contracts could be beneficial to the
economy and to the potential inclusion of job seekersin the labour market. A new
article 10bis was therefore introduced in the Employment Contracts Act. It now
allows to conclude successive contracts of employment without them being
considered to be acontract of employment for an indefinite period of time, at least
if certain conditions are satisfied.

The basis is the 4-3-2-rule: A maximum of 4 successive fixed-term
contracts, with a duration of at least 3 months, are allowed over a period of
maximum 2 years. |f these conditions are cumulatively satisfied no justification
has to be given for the conclusion of the successive contracts of employment.
Thereisalso a6-6-3-rule, with regard to aperiod of 3 years, in which maximum 6
contracts can be concluded of not lessthan 6 months, with prior permission of the

B Article5Act of 5 June 2002 on the principle of non-discrimination for workerswith afixed-term
employment contract, Off. Gaz. 26 June 2002.

% Article5Act of 5 June 2002 on the principle of non-discrimination for workerswith afixed-term
employment contract, Off. Gaz. 26 June 2002.

17 Article 10 Employment Contracts Act.

18 Supreme Court 2 December 2002, Arr. Cass. 2002, 2649.
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labour inspectorate. Thislatter rulewould, however, requireaform of justification
when asking the permission. The request for permission needs to be done by
registered mail or by fax, mentioning the reasonsthat justify the conclusion of the
envisaged successive agreements.’®

The question arises whether the Belgian system can be held to be in
conformity with the European Directive 1999/70, especially as far as the 4-3-2-
ruleisconcerned. The Belgian provisionswould appear problematic, in particular,
with article 5, paragraph 1 of the Directive, whereit is provided:

“To prevent abuse arising from the use of successive fixed-term employment

contracts or relationships, Member States, after consultation with social partners

in accordance with national law, collective agreements or practice, and/or the

social partners, shall, where there are no equivalent legal measures to prevent

abuse, introduce in a manner which takes account of the needs of specific sectors

and/or categories of workers, one or more of the following measures

a) objectivereasonsjustifying the renewal of such contracts or relationships

b) the maximum total duration of successive fixed-term employment contracts
or relationships

c) the number of renewals of such contracts or relationships’.

In the Adenel er-case,? the European Court of Justice held that anational
provision which merely authorisesrecourse to successive fixed-term employment
contracts in a general and abstract manner by a rule of statute or secondary
legislation does not accord with the requirements as stated in the preceding two
paragraphs. Indeed, article 5 of Directive 1999/70 requires national measuresthat
are introduced “in a manner which takes account of the needs of specific sectors
and/or categories of workers’. The Belgian 4-3-2-solution does not seem to take
into account these specific considerations.

C. Termination of a fixed-term employment contract
c.1 General

Article 32 of the Employment Contracts Act provides that “without prejudice to
the general ways in which obligations can end, the engagements resulting from
the contracts governed by the present Act come to an end by expiry of the term,
by completion of the work for which the contract was concluded, by the will of
one of the partiesif the contract was concluded for an indefinite period or in case
thereisa‘serious cause' for termination, by the death of the worker or by force
majeur.”

Totheseprinciples, it can be added that the termination of the employment
contract by mutual contract is aways possible for every type of employment
agreement. This is based on the freedom of contract and on the civil law of

1% Royal Decree of 17 June 1994, Off. Gaz. 25 June 1994.
2 Case C-212/04 Adeneler [2006] ECR 1-6057.
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obligations. An employment contract can be terminated by mutual consent at any

moment. Thus, four main situations may occur with regard to the termination of

thefixed-term employment contract:

- The contract is terminated at any time by mutual agreement;

- The contract terminates automatically upon expiry of theterm of the contract;

- The contract is terminated by either of the parties before the end of the
term of the contract;

- The contract is terminated by either of the parties for ‘ serious cause'.

Thethree latter situations need more explanation.

c.2 Termination upon expiry of the term of the contract

According to article 32 of the Employment Contracts Act a contract comesto an
end upon expiry of theterm or upon completion of thework for which the contract
was concluded. The expiry of the term automatically terminates the contract.
This means that there is no need to give prior notice before the expiry date.
Moreover, Belgian law does not know aprinciple of justification for the non-renewal
of the employment contract for afixed duration. In other words, there is no need
to give areason for not renewing the contract.

Thelegidator hasregulated the situation whereby the parties continue to
perform the employment contract, after it has expired. Inthat case, thereisalega
presumption that the employment contract was concluded for an indefinite period.
Article 11 of the Employment ContractsAct provides:

“If, after the expiry of the term, the parties continue to execute the contract, this
contract will be subject to the same provisionsas applicable to contracts concluded
for anindefinite period.”

c.3 The contract is terminated by either of the parties before the end of
the term of the contract

The Employment Contracts Act does not provide for the possibility of unilateral
termination of the contract before the end of the term. Thismeansthat, before the
end of the term, the employment contract may, in principle, not be terminated
unilaterally, but for serious cause.

Nevertheless, inthelaw of dismissal, adistinction hasto be made between
the ‘right to dismiss’ and the ‘power to dismiss'. If the law alows a party to
unilaterally terminateacontract of employment, then theright to dismissisexercised.
The legislator has regulated thisin article 32 of the Employment Contracts Act.
Although the law, in principle, restricts the situations in which an employment
contract can be terminated, under Belgian labour law either party always has the
legal power to terminate the contract unilaterally even when thisisin violation
with alegal provision. Thisisbased on the principle that no specific performance
can be allowed with regard to the duty to work. Thisrule isbased on the freedom
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of enterprise and the freedom of labour. An unlawful dismissal, therefore, always
leads to the termination of the contract of employment. However, the legislator
has provided for sanctions, i.e. the payment of indemnitiesto the dismissed party.
Theprinciple alsoimpliesthat afixed-term employment contract can be terminated
beforeitsexpiry, if the appropriate damages (fixed by the law) arebeing paid. The
damages are cal culated in function of what is applicable to employment contracts
for an indefinite period.

In principle, the damages to be paid in case of unilateral termination
before the expiry of the contract are calculated according to the wages that are
normally due until the expiry date of the contract. But there is a maximum. The
damages cannot exceed the wages over a period that equals twice the term of
notice that would need to be respected if the contract would have been concluded
for an indefinite period.

The unilateral termination of the employment contract with notice is
expressly provided by the law in case the contract has been concluded for an
indefinite period.? It would lead us to far to outline how the notice period of a
contract concluded for indefinite period should be cal culated, but wewill indicate
some particular points of attention.

The elements for determining the notice period are laid down in the
Employment ContractsAct. Thenotice period is dependent on whether theinitiative
comes from the employer or the employee and on the seniority of the employee
with the same employer. The notice periodsfor blue collar workersare significantly
lower than those of white-collar workers. However, employment of awhite-collar
worker ismainly based on an‘ employment-at-will’. Thismeansthat, in principle,®
the contract of employment of a white-collar worker can be terminated without
cause, or even for a cause morally wrong. The protection of white-collar workers
israther afforded viaalong term of notice, or high severance pay (paymentinlieu
of notice). For blue-collar workers, thereisaform of substantial protection against
dismissal. Thisisprovidedinaconcept of ‘abusivedismissal’ (“willekeurig ontdag”/
“licenciement abusif”), which provides an a posteriori control over dismissals by
the labour court, and on the basis the employer can be condemned to pay alump
sum indemnity pay of 6 months wages.?

c.4 The contract is terminated by either of the parties for serious cause
Every party isentitled to end the contract on the spot without notice or compensation,

if thereisaserious cause, i.e. any serious fault that makes the continued working
relationship between the employer and the employee (a) immediately and (b)

2L Article 40 Employment Contracts Act.

2 Article 37, § 1 and article 32 Employment Contracts Act.

2 Some specific groups have received specific dismissal protection. Also employment discrimination
laws restrict the freedom to fire quite severely.

2 Article 63 Employment Contracts Act.



170 Sarah De Groof and Frank Hendrickx

definitely impossible.®

The party ending the contract appreciates the existence of a serious
cause first. When the other party disputes the serious cause, the Courts will
evaluate the serious cause considering all factual elements. Factual elements are
not only the facts or shortcomings themsel ves but al so the specific circumstances
of the case at hand (for instance transparency or position and job level of the
employee).

The procedure for dismissal for serious cause is strict. Non-compliance
of aprocedural rule automatically rendersthe dismissal for serious causeirregular
as a result of which the employee is entitled to compensation instead of notice.
The party terminating the contract must observe a double three working days
period: the dismissal must follow within three working daysfrom the moment the
facts that consist in a serious cause are sufficiently known by the terminating
party and the reasons or grounds for terminations must be notified within three
working daysfrom thedate of dismissal. Thisnotification must be doneby registered
mail or by bailiff’swrit. If Courts reject the existence of a serious cause or if the
dismissal isirregular, acompensation is nevertheless due.

3. Fixed-term employment of professional football players
a. General
a.l Applicable rules

According totheAct of 24 February 1978 relating to contracts of employment for
sports professionals (hereafter Sports Professionals Act), every contract
concluded between a sports professional and an employer will be deemed to bea
contract for white-collar workers, notwithstanding and regardless of thetitle given
to the contract, and will be governed by the provisions of the Sports Professionals
Act.® By sports professionalsis meant those who undertake to prepare themselves
for or to take part in acompetition or sports spectator event under the authority of
another person in return for remuneration exceeding a certain level . This level
was set at EUR 8,850 for the period from 1 July 2011 until 30 June 2012.% Thus,
when the professional football player earns morethan EUR 8,850 per year, which
we will assume to be the case, his employment will be governed by the Sports
Professionals Act.

Next tothisgeneral regulation, specific collective bargai ning agreements
were concluded in the sectorial Joint Labour Committee n° 223 competent for

% Article 35 Employment Contracts Act.

% Article 3 Act of 24 February 1978 relating to contracts of employment for sports professionals,
Off. Gaz. 9 March 1978.

27 Article 2 Sports Professionals Act.

2 Royal Decree 19 June 2011, Off. Gaz. 1 July 2011.
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sports.? More in specific, the collective bargaining agreement of 16 June 2009
(hereafter CBA of 16 June 2009), concluded for alimited duration until 30 June
2012, will govern the contract of the professional football player.®

Finally, specific regulations of the football associations can apply. First
of al, the regulations of the Royal Belgian Football Association (hereafter RBFA
Regulations) intervene because by adhering to the Royal Belgian Football
Association, the members agree to respect the regulations of it.3! Second, the
FIFA Regulationsintervene because only registered playersare digibleto participate
in organized football and by the act of registering, a player agreesto abide by the
statutes and regulations of FIFA, the confederations and the associations.* These
regulations, however, will only apply in asfar asthey are in accordance with the
applicable national and international legidation.

a.2  General findings on fixed-term employment of the professional football
player

Contrary to what is common in Belgian employment contract law, fixed-term
contracts are the standard and even imposed on professional football playersin
furtherance of the Belgian football collective bargaining agreement (CBA) of 16
June 2009.

The Sports Professionals Act provides that the fixed-term contract of
the sports professional must be concluded in writing in as many copies as there
are parties concerned and signed by those parties. One copy shall be handed to
the sportsman concerned. Failing a written contract meeting these requirements
or if one exists but no copy had been handed to the sportsman, the provisions of
contracts concluded for indefinite period shall apply.® It would appear from this
provision that the Sports Professional sA ct imposes|ess strict obligationsto fixed-
term contracts as the general Employment Contracts Act since it is not required
that the fixed-term contract is signed prior to the entering into service of sports
professional. However, one may question whether the Sports Professionals Act
can be seen as an exception to the general Employement Contracts Act.

The question of how thetwo acts are related, comes back in theissue of
flexibility with regard to the conclusion of afixed-term contract. According to the

2 This Joint Labour Committee was established by the Royal Decree of 10 August 1978, Off. Gaz.
17 October 1978.

% The collective bargaining agreement of 16 June 2009 on the employment terms of the professional
football player was granted a generally binding effect by the Royal Decree of 15 June 2010, Off.
Gaz. 27 August 2010.

8L Article 504.1 Regulations Royal Belgian Football Association, http://extranet.e-kickoff.com/
project/publiek/reglement/reglement_nl.pdf, consulted on 19 October 2011.

%2 Article 5 FIFA Regulations on the Status and Transfer of Players, www.fifa.com/mm/document/
affederation/administration/01/27/64/30/regul ationsstatusandtransfer2010_e.pdf, consulted on 19
October 2011.

% Article 4 Sports Professionals Act.
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Sports Professionals Act, fixed-term contracts can be concluded for a maximum
period of five yearsand they are renewable, without further limitations according
to the Act.>* As mentioned before, the renewal of fixed-term contracts in general
employment law normally entails the assumption that the parties have concluded
an employment contract for indefinite term, unless there is ajustified reason for
therenewal or when strict minimum and maximum rules are respected sometimes
requiring aprior permission of the labour inspectorate.® It would thus seem that
the Sports Professionals Act upholds a more flexible position,* but, also at this
point it is questionable whether this provision can deviate from the Employment
Contracts Act and would be in accordance with the Directive 1999/70.

A third field of application in which the relationship between the
Professional Sports Act and the Employment Contract Act is at issue, concerns
the fact that the former act seems very much in favour of the fixed-term contract,
still leaving the possibility to conclude acontract for indefinitetermin professional
sportsaswell. The CBA of 16 June 2009 applicableto professiona football players,
complicates the matter, as it stipulates that contracts can only be concluded for a
maximum duration of 5 yearsand for aminimum duration which runsuntil theend
of the season (30 June) during which the contract was signed.¥ This CBA was
granted generally binding effect.® From the CBA’'s maximum period, it would
thus seem impossible to conclude a professional football employment contract for
an indefinite duration. But that conclusion seems to be contradicted by general
employment case law, in which the Belgian Supreme Court (Cour de Cassation)
has held that the provision of a maximum period is not irreconcilable with the
existence of an employment contract for an indefinite period.®* But, since the
practice in professional football isthe signing of afixed-term contract, thisissue
may largely betheoretical.

Article 18 of the FIFA Regulations and articles 1103 and 1104 of the
RBFA Regulations seem to bein accordance with the provisions stipul ated above.
Article 1103 of the Belgian Football Association’s Regulations, however, addsthat
a contract should always end on the 30" of June.

Thus, to respect al regulations, the contract of a professional football
player can be concluded for afixed-term period, but only for amaximum period of
five years. It can be renewed, although the legal consequences of such renewal
are somewhat unclear seen the provisionsof Directive 1999/70. Asto the minimum
period, the contract must always end on the 30" of June.

3 Article 4 Sports Professionals Act.

% Articles 10 and 10bis Employment Contracts Act.

3 Cf. O. VANACHTER, “De vrijheid van contracteren” in F. Hendrickx (ed.), Fundamentel e rechten
van de sportbeoefenaar, Leuven, Peeters, 1996, 36.

87 Article 11 collective bargaining agreement of 16 June 2009.

% Royal Decree 15 June 2010, Off. Gaz. 27 August 2010.

3% Cass. 6 April 1998, RW 1998-1999, 846.
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b.  Termination of a fixed-term professional football player contract
b.2 General

First of all, it must be pointed out that article 9 of the Sports Professionals Act
stipulates that sports professionals and their employers may not undertake in
advanceto submit disputesarising out of the application of the Sports Professionals
Acttoarbitrators. This provision also existsin common Belgian employment law.
Parties can, however, decideto trust their conflict to arbitrators once the conflict
or legal dispute has arisen.

Second, it must also be pointed out that the parties cannot sign a settlement
agreement on the due compensation when the professional football player is still
at the service of the club. Thisisbecause the empl oyee/professional football player
cannot waive hisrightswhen heisstill inaninferior position vis-a-visthe employer/
club.®

The Sports Professionals Act provides that if a contract has been
concluded for a specified period, its termination before the date of expiry of the
contract without seriousgrounds shall givetheinjured party theright to compensation
equal to the amount of remuneration due up to the end of the contract, with the
proviso that the compensation shall not exceed twicethe amount of compensation
that would have been due when a contract for indefinite period was concluded.*
Thus, when the contract is ended because of the expiry of the contract, no
compensation is due according to the Sports Professionals Act or the other rules
mentioned above. Asisthe casein common Belgian employment law, the expiry
of the term automatically terminates the contract which means that there is no
need to give prior notice before the expiry date. Moreover, thereisno need to give
a reason for not renewing the contract. When the contract is ended before the
expiry of the contract, the situation in which no justifying grounds were at hand
must be differed from the situation in which the contract is ended for justifying
grounds.

b.2 Termination with no justifying grounds

According to article 4 of the Sports Professionals Act, compensation equal to the
amount of remuneration due up to the end of the contract is due when the fixed-
term contract is ended before its date of expiry. However, the compensation is
limited to twice the amount of compensation that would have been due when a
contract for indefinite period was concluded, which isdetermined by Royal Decree
of 13 July 2004.% This Royal Decree fixes the compensation at a certain number

40 |_abour Court of Appeal Antwerp 7 September 1994, Sportrechtspraak, 6.2 nr. 21, MAESCHALCK,
Jea

“ Article 4 Sports Professionals Act.

“2 Article 4 Sports Professionals Act.
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of months' remuneration depending on the yearly remuneration of the professional
football player and on the moment on which the contract was terminated.”® The
maximum number of months' remuneration isequal to 18 months. Thus, amaximum
amount equal to 36 months remuneration can be due for fixed-term contracts
according to the Sports Professionals Act. The amounts are fixed at a high level,
which normally makesit impossible for the football player to end the fixed-term
contract prior to its expiry date.*

Month remuneration when a contract concluded for indefinite term is
terminated under the Sports ProfessionalsAct:

Yearly remuneration
(amounts applicable as

Termination during the
first 2 years of the

Termination after the
first 2 years of the

from 1 May 2011) contract contract
<EUR 17,699.70 4.5 months 3 months
EUR 17,699.70 — EUR 6 months 3 months
28,860.75

EUR 28,860.75 — EUR 6 months 6 months
38,481.01

EUR 38,481.01 - EUR 12 months 12 months
115,443.03

> EUR 115,443.03 18 months 18 months

The RBFA Regulations do not add anything to these provisions.®

The FIFA Regulations, on the contrary, determinethat the compensation
for the breach shall be cal culated with due consideration for thelaw of the country
concerned, the specificity of sport, and any other objective criteriaincluding, in
particul ar, the remuneration and other benefits dueto the player under the existing
contract and/or the new contract, the time remaining on the existing contract up to
amaximum of 5 years, the fees and expenses paid or incurred by the former club
(amortised over the term of the contract) and whether the contractual breach falls
within a protected period.” In so far as these objective criteria add something to
the provisions as determined in the Sports ProfessionalsAct and the Royal Decree
of 13 July 2004, they are null and void sincethey are contrary to Belgian legidation.

The same goes for article 16 of the FIFA Regulations which states that

4 Article 1 Royal Decree of 13 July 2004 on the fixation of the amount of the compensation aimed
in article 5, 2" paragraph of the Act of 24 February 1978 relating to contracts of employment for
sports professionals, Off. Gaz. 3 August 2004.

“ R. BLanrain, Het statuut van de sportbeoefenar naar international, Europees, Belgisch en
Gemeenschapsrecht, Brussel, De Boeck en Larcier, 2002, 110.

4 Article 1104 Regul ations Royal Belgian Football Association, http://extranet.e-kickoff.com/project/
publiek/reglement/reglement_nl.pdf, consulted on 19 October 2011.

4 Article 17 FIFA Regulations on the Status and Transfer of Players, www.fifa.com/mm/document/
affederation/administration/01/27/64/30/regul ationsstatusandtransfer2010_e.pdf, consulted on 19
October 2011.
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a contract cannot be unilaterally terminated during the course of a season. Since
Belgium knows the difference between the right to dismiss and the power to
dismiss and since the latter cannot be restricted, this clause is contrary to Belgian
legidation and thuswill remain null and void.

b.3 Termination with justifying grounds

In general, an employment contract can in Belgium only be ended by either party
without notice period or compensation for serious fault when strict procedural
rulesarerespected. Asmentioned, aseriousfault isafault that makesthe continued
working relationship between the empl oyer and the employee (a) immediately and
(b) definitely impossible.#” Since no specific rulesexist in the Sports Professionals
Act, termination for serious fault respecting the rules set out in article 35 of the
Employment Contracts Act is also the only possibility to end the contract of the
professional football player on the spot without compensation. However, different
provisionsrefer to certain justifying grounds for the termination of the fixed-term
contract prior the expiry date.

First, article 12, § 2 of the CBA of 16 June 2009 states that the parties
agree not to end the employment contract prior to the expiry date unlessin case of
“serious reasons according to the judge of the competent bodies among which the
reconciliation commission...” (“gegronde redenen te beoordelen door de rechter
of de bevoegde instanstieswaaronder deverzoeningscommissie...” / “ desraisons
reconnues comme fondées par le juge ou les instances compétentes, parmi
lesquellesfigurelacommission de conciliation...”). However, thisarticle can only
impose a supplementary obligation to the club wishing to end the employment
contract. Indeed, it could be argued that this article restricts the freedom of the
professional football player to end the fixed-term empl oyment agreement by paying
compensation asis provided in article 4 of the Sports ProfessionalsAct, whichis
prohibited by article 7 of thisAct.

Second, articles 14 and 15 of the FIFA Regulations provide certain rules
on the termination of the contract with just cause or with sporting just cause. The
first cause allows either party to terminate the contract without compensation, the
second cause only allows the football player to terminate the contract and
compensation could still be payable. In so far asthese causes are interpreted in a
broader sense than the “serious fault” of article 35 of the Employment Contracts
Act, these provisions are contrary to Belgian employment law and thus null and
void.

4, Conclusion

While examining thelegal situation of abreach of contract situation of aprofessiona
football player, different tensions have become clear.

47 Article 35 Employment Contracts Act.
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Firgt, theemployment contract, including itstermination, of the professiona
football player is governed by general Belgian employment law which considers
an employment contract for anindefinite period of timethe most desirable protection
for employees. In professional team sports, however, the fixed-term contract is
usually preferred. To regul ate the specific situation of the sports professional s, the
Sports ProfessionalsAct was enacted. However, it remains uncertain how certain
provisions of this Sports Professionals Act relate to the Employment Contracts
Act, especialy regarding the possibility to conclude or renew fixed-term contracts.
This tension between both acts becomes more problematic in light of the Sports
Professionals Act’s difficult relationship with Directive 1999/70. This Directive
imposes strict obligationson therenewal of fixed-term contracts, with no specific
exceptions for sports professionals.

Second, it istypical for Belgian law that representatives of both clubs
and players have concluded a CBA, namely the CBA of 16 June 2009 on the
employment conditions of the professional football player, which was granted
generaly binding effect by Royal Decree. Although thisinstrument is, at least in
theory, very beneficial to regulate the specific situation of the professional football
player, it can also cause tensions with other regulations. For example, the CBA
determines amaximum period for which employment contracts can be concluded
whilethe Sports Professional Acts providesthe possibility to conclude an agreement
of indefiniteterm.

In general, it could be wondered whether the tensions which we have
examined are dueto the fact that general national and European provisionsdo not
takethe specific situation of the professional football player into account. If thisis
so, the Belgian CBA of 16 June 2009 for professional football players might serve
as an exampl e for the European governance of professional football. It is perhaps
an option to conclude aEuropean professional football players CBA, inlight of the
existence of a European Directive (1999/70) on fixed-term work. That may also
generate a debate about the European regulation of employment contract law in
light of the specificity of sport, which wewould consider atopic for futher research.
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Introduction

In France, employment relationships between athletes and sports teams are
ordinarily governed by fixed-term employment contracts. The essence of afixed-
term contract is the guarantee of contractual stability throughout its duration. To
achievetherequired stability, fixed-term contracts cannot be unilateraly discharged
before their term unless one of three circumstances occurs. According to Article
L. 122-3-8 of the French Labor Code, parties can discharge afixed-term contract
exclusively in case of: (i) substantial breach by the counter-party (so called “faute
grave”); (ii) force maeure; and, (iii) conclusion, by the athlete-employee, of a
permanent employment contract.

If one party voluntarily discharges an employment contract outside one of
the three af ore-mentioned possibilities, the discharge will trigger damagesin favor
of theterminated party. | n other words, French employment law does not recognize
a party’s unconditional right to unilaterally put an end to a fixed-term contract
before its natural term. Moreover, the already limited freedom of interrupting an
employment relationship isfurther delimited by case-law. French judges are very
cautiousin finding one of the three causes justifying a unilateral discharge of the
employment contract without payment of damages.*

These constraints upon the early termination of fixed-term contracts
patently conflict withthe athletes’ growing necessity of mobility. Nowadays, players

* LL.M. Columbia University (2011), LL.M. College of Europe (2007), J.D. Université de Poitiers
(2006) and Universitadegli studi Roma Tre (2006).

** PhD candidate, Université de Poitiers (France) and Universita degli studi Roma Tre (Italy).
1H. BLaisg, Dela difficul té de rompre avant son terme e contrat de travail a durée déterminée, in
Dr. Soc., 1993, 41 ss.
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often change several teams throughout their career, also during a same season.
Modern economicsof sportscall for aflexible market. Consequently, the contractual
stability arising from labor law has an important downside: while protecting
employees, itislikely to undermine the mobility from club to club, whichispivotal
to athletes.

Thefight against thisdiminished flexibility istwofold. First, various national
sports associ ations have enacted regulations permitting the partiesto discharge a
contract before its term for reasons falling outside the scope of Article L. 122-3-
8 of the French Labor Code. Accordingly, certain fixed-term contracts can be
terminated when a specific event occurs, other than the force majeure or the
failure of a condition. A frequent example is the relegation of the team in an
inferior division; if the contractual conditions are met, the relegation permits the
athlete or the team to terminate the contract before its natural end. Second, aso
the parties’ agreement can regulate the exercise of the right of termination. In
someinstances, parties agree that they can exercise theright at every moment; in
other instances, they make themsel ves bound to exercise it on or after a specified
time, generaly the end of the season. Yet, the lawfulness of both collective and
individual contract rightsof early termination is not absolute.?

The complex interrelationship between labor law, regulations enacted or
collective agreement entered by national associations, and the parties’ contractual
freedom calls for a separate analysis of each of these tools.® Hence, Part 1
summarizesthelabor rules governing fixed-term contracts under the French Labor
Code, aswell asthe application of those provisions by the judiciary. Part 2 and 3
illustrate, respectively, how national associations and the parties to employment
contracts havetried to fight against the undesired contractual stability imposed by
law. Part 4 examines the structure and the nature of the compensation for breach
of contract, focusing on the scenario where the contract is terminated before its
natural end.

1. Fixed term contracts under the French Labor Code

According to Article L. 122-3-8 of the French Labor Code, parties can discharge
afixed term contract in case of : substantial breach by the counter-party (so called
“faute grave”); force majeure; and, conclusion by the athlete-employee of a
permanent employment contract.

The faute grave is a substantial breach that makes the continuation of
the employment relationship impossible, thereby justifying its immediate
interruption.* Faced to aparty’s substantial breach, the counterparty can lawfully

2 Seeinfra, Part 2 and Part 3.

8 See J.P. KaraquiLLo, L' application des dispositions du Code du travail au contrat de travail du
sportif professionnel. Une contribution al’ inter prétation destextesrelatifs au contrat detravail a
durée déterminée, in Revue Du Droit Du Travail, 2010, 14.

4 M.-P. Descamps, La faute grave a la lumiere de la jurisprudence récente, Semaine Soc. Lamy,
1993, n. 656, 2.
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put an end to the contract, without being condemned to the payment of damages
for the premature termination. The rationale beyond the right of termination is
patent. A substantial breach may seriously undermine the duty of loyalty which
employment contracts are based on. The breach may give rise to a conflicting
rel ationship between the employer and the employee, whichislikely to affect the
future performance of the contract and the cooperation among parties.

Yet, only certain substantial breaches qualify as faute grave. Typicaly,
the breach must entail an important or significant violation of the duty of loyalty
under ArticleL. 1222-1 of the French Labor Code. The courts have clarified what
breaches constitute a faute grave. For instance, the use of doping substance by a
professional athlete—where ascertained by the competent sport authority —qualifies
asasubstantial breach: itislikely to undermine both the duty of loyalty encompassed
in the employment contract and the sport ethics.®> Similarly, courts have concluded
that a footballer’s persistent violation of the team’s internal regulations justifies
theinterruption of the contract by theteam.® On the other hand, the mere professional
or physic inaptitude, the incapacity for the athlete to integrate into the team and
theincompetence or lack of resultsof ateam’s coach does not justify the termination
of the contract.” Likewise, sporadic behaviors, though conflicting with the
appropriate lifestyle of an athletes, e.g., the abuse of alcoholic substances, do not
attain the status of substantial breach.®

Force majeure is a well-known concept: it is an unforeseeable,
insurmountable and irresistible event, not depending upon the parties' behavior,
which excuses the performance of the contract. French courts have adopted a
very restrictive interpretation of force majeure; an attitude that penalizes both the
athletes and the teams. For example, the physical inaptitude of a professional
athlete caused by a work accident does not qualify as force majeure. It merely
empowers the team to interrupt the contract under Article L. 122-32-9 of the
French Labor Code, which governs the circumstance where the employer is not
ableto offer an alternative suitable employment position to theinjured employee.®

5 CA Limoges, 4 mai 1998, Assoc. Creuse sport promotion ¢/Durand: J. MouLy L’ exercice du
pouvoir disciplinaire del’ employeur al’ encontre d’ un sportif salarié convaincu de dopage, in Dr.
Soc., 1998, 1003.

6 CA Grenoble, 19 oct. 1993, Lacuesta c/Assoc. olympique lyonnaise: Rec. Dalloz, 1995, somm.
60, obs. J.-P. KaraquiLLo.

7J. MouLy, Larésolution judiciaire du contrat detravail a duréedéterminée d’ unjour professionnel
de football, in Rec. Dalloz, 1991, 278. Yet, Article 12 of the Charte du football professionnel
provides that a contract can be discharged in case of physical inaptitude of the athletes, so long as
the inaptitude is proven by the competent medical authority. See J. MouLy, Le sort du contrat de
travail a durée déterminée d’ un footballeur professionnel en cas d'inaptitude physique liée aux
fonctions, Rec. Dalloz, 1994, 439.

8See, e.g., T. VassINE, Attention, I” abuse d’ alcool d’un joueur est dangereux pour la santéfinanciére
de son club, in Cahiers Dr. Sport, 2010, n. 22, 58.

9 Cass. soc. 23 mars 1999, Olympique de Lyon et du Rhéne c/Bare: Rec. Dalloz, 1999, 470, note F.
LacaRDE. Force majeure would empower the employer to terminate the contact without payment
of damageswhile, under Article L.122-32-9, the employer can be condemned to pay damagesor an
indemnity to the injured employee.
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Similarly, courts have constantly affirmed that the economic impossibility
to perform a contract does not justify its breach, unless the club enters into
bankruptcy.1©

Finally, parties can discharge afixed term contract if the athl ete-employee
concludes a permanent employment contract. Labor law tends to protect the
employee and creation of permanent contract. A fixed-term employee must not be
prevented from concluding a permanent employment contract simply because she
is already bound by her current fixed-term position. Nonetheless, as it will be
illustrated in Part 2, bel ow, certain agreements concluded between sport associations
and unions significantly limit this right of discharge recognized in favor of the
employee.

2. Regulation by national sport associations and unions

Various national sportsassoci ations have adopted regulationsaimed at standardizing
specific aspects of the employment relationship between clubs and athletesin a
given sport. Usually, these regulations havethelegd status of collective employment
agreements, entered into by the sport association on the one side, and the unions
of athletesor coaches of agiven sport on the other side. Because of their collective
nature, these agreementstrump individual contracts. The most notable exampleis
the Charte du football professionnel, whose status as a collective agreement
was expressly recognized by the French Supreme Court.** Comparabl e agreements
govern other sports, such as rugby, basketball and hand-ball.*? International
associations may also contribute to shape the regime of national employment
contracts by the adoption of harmonization provisions, which usually addressthe
most significant differences among the several national systems.

Regulationsgoverning football, basket-bdl, volley-bdl, hand-ball and rugby
requirethe homol ogation of theindividua employment contract. Depending onthe
sport concerned, the lack of homol ogation may cause either the substitution of the
contractual clauses governing the performance of the contract or the nullity of the
contract itself.’?

With regard to the breach of fixed-term contracts, the collective agreements
governing basket-ball and rugby areworth noting. They significantly limit therights
under Article L. 122-3-8 of the French Labor Code, which entitles an employeeto
terminate her fixed term contract in case of conclusion of a subsequent permanent
employment contract. According to both the agreements, if an athlete or a coach

10 Cass. soc. 6 mai 1998, Parsy et a. c/Villaet a.: in Rec. Dalloz, 1998, 611, note F. LAGARDE, Dr.
Soc., 1998, 835, obs. J.-P. KaraquiLLo.

1 G. CouTuRIER, Nature et validité dela Charte, in Les contrats des sportifs. L’ exemple du football
professionnel, G. Simon (eds.), PUF, 2003, 61.

2 JP. KaraQuiLLo, L' application des dispositions du Code du travail au contrat de travail du
sportif professionnel. Une contribution &’ inter prétation destextesrelatifsau contrat detravail a
durée déterminée, in Rev. Dr. Travail, 2010, 14.

13 |bidem.
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unilaterally terminates her fixed term contract because of the conclusion of a
permanent contract with a different club, the latter agreement is refused
homologation. The likely rationale consists in the prevention of frauds, though
these collective agreements significantly weaken the legid ative approach in favor
of permanent employment contract.'4

Theordre public (public policy) representsthe main limit to the collective
freedom of sports associations. Associations and unions can reduce the stability
of fixed-term contracts, but they can neither undermine nor nullify the protection
provided by law to employees. Consequently, the French Supreme Court has
declared several dispositions of the Charte du Football Professionnel null and
void, because they provided employeeswith aprotection lower than that provided
by Article L. 122-3-8 of the French Labor Code.™ In asimilar fashion, courts are
more inclined to declare a clause of a collective agreement unlawful if it favors
the employer more than the employee.®

3.  The parties’ freedom of contract

Theparties' freedom of contract isan alternative way to regulate the compensation
in case of breach of contract. In particular, parties can broaden (or, more rarely,
limit) the cases in which a fixed-term contract can be terminated before its term
without payment of damages. Individual employment contracts can encompass a
clause (called “ clause résolutoire” or “libératoire”) which confers upon both
or either party aright of unilateral termination, were aspecific condition to occur.
Clauses providing for the early termination of the contract in case the team is
relegated into an inferior division are typical examples of such contractual
provisions.'’

Yet, the lawfulness of these clauses is highly disputed and has been
extensively discussed.®® The French Labor Code seemsto exhaustively enumerate
the causes for which a fixed-term contract can be terminated before its end. The
existence of a numerus clausus — established by law — reasonably advocates for

4 | bidem.

15 Cass. soc. 20 mars 1990: Rec. Dalloz, 1991, 143, note J. MouLy.

16 Soc. 1%, 2009, in RIES, 2009, n. 92 obs. F. LAacaRDE. Seealso J.P. KaraquiLLo, L’ application des
dispositions du Code du travail au contrat de travail du sportif professionnel. Une contribution a
I"interprétation des textes relatifs au contrat de travail a durée déterminée, in Rev. Dr. Travail,
2010, 14.

7 Theright of termination of the contract in case of relegation of the club to an inferior divisionis
normally established by the collective agreement and merely restated in the individual contracts.
For instance, Article 9.2. of the Convention collective nationale du rugby professionnel expressly
providesfor clauses allowing the playersto terminate the contract beforeitsterm because of: (i) the
ranking achieved by the team at the end of the season; (ii) the non-qualification of the team for the
current season; or, (iii) the adoption of decisions concerning the relegation of the team or its non-
admission.

18 See J.-P. KaraquiLLo, Validité d une clause résol utoire au profit d’ un sportif professionnel lié par
un contrat & durée déterminée, in Rec. Dalloz, 2009, 2664.
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the unlawfulness of any cause of termination not expressly provided by the law.

The case-law, by its part, has adopted a draconian approach in favor of
employees. Resolution clauses based upon the team’s relegation but agreed in
favor of the employer are absolutely unlawful. An employee cannot, according to
courts, confer the employer aright of unilateral termination for reasons which do
not fall within the scope of Article L. 122-3-8 of the French Labor Code.” In
other words, courts have clearly upheld acomplete ban of any employer’sright of
unilateral termination of afixed-term employment contract.

Specificaly, courts tend to re-qualify such a chalenged contract into a
permanent employment contract or to declare the clauses null and void. Were one
to speculate on the reasons of such solution, the most educated guess would be
the absence of the parties’ intent to enter into apermanent employment relationship.
Inasimilar fashion, it would be hard to consider the team’s rel egation as a cause
of economicimpossibility or economic forcemajeure. French courtsaretraditionally
not prone to uphold economic excuses to the non-performance of a contract.

Liquidated damages clauses represent asecond i mportant tool of freedom
of contract. By agreeing on such a clause, the parties mutually set, at thetimethe
contract is concluded, the amount of damages to be paid in case of breach.
Specificaly, parties can “personalize” these clauses, and they can set different
amounts of damages depending upon the cause of the breach or upon what party
unilaterally terminatesthe contract. Asit will be clarifiedin Part 3 below, liquidated
damagesclausesarelikely to violateArticle L. 122-3-8 of the French Labor Code,
which expressly states the amount of damages payable for the termination of
fixed-term contracts without justifications, but the case-law is not consistent on
the point.#

The indemnities paid for the transfer of a player are a sort of liquidated
damages clause. Under French law they do not have any autonomous legal
foundation. For thisreason, they areusually quaified asliquidated damages, athough
they could be considered the price of the option to breach the contract. Practically,
however, they arethe outcome of aninterested enforcement of labor rulesgoverning
fixed-term contracts. Through atransfer clausethe “selling club” can obtain from
the ex-player and employee (or rather from the “acquiring club”) acompensation
for the damage suffered because of the early departure of the player.?

Thissystem for thetransfer of players raises someimportant issues. First
and foremost, the rupture of the contract does not always originate in the athl ete,

19 Cass. soc., 16 déc. 1998, Assoc. Cercle Saint-Pierre c/Ghewy: Rec. Dalloz, 2000, 30, note P.
AvapHILIPPE ; Cass. soc., 5juill. 1995, Football club gueugnonnais c/Chay: Rec. Dalloz, 1996, 280,
note J. MouLy.

20 Soc. 28 avr. 1986: Rec. Dalloz, 1987, 474 note -PKaraguiLLo ; 20 fevr. 1996: Rec. Dalloz, 1996,
633 note C. PuiceLIER; RDSS, 1997, 614, obs. E. ALranpar! and S. HEnnioN-Moreau; 16 oct. 2002:
RJS, 2003, n. 16.

2 See J-P. KaraquiLLo, lllicéité (ou licéité) d’'une clause libératoire au profit d’un club sportif
employeur dans un CDD, in Rec. Dalloz, 2009, 2261.

2 C. civ,, art. 1152.
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but in the team. In these cases, the team should not be recognized any right to
compensation. Corollary, the compensation is never paid directly by the athlete,
butitispaid by the“acquiring club”. Finally, the amount of the compensation often
exceeds the damages actually incurred by the “selling club”.

4.  Compensation for breach of contract

The early termination of a fixed-term employment contract may generate two
different scenarios: (i) if the contract is terminated because of one of the three
causes explicitly provided for by Article L. 122-3-8 of the French Labor Code, or
by the parties’ mutual agreement, no damages arise in favor of the non-breaching
party; (ii) on the contrary, if the cause of the termination falls outside the scope of
Article L. 122-3-8, or absent the parties’ agreement on the termination, damages
must be paid by the breaching party.

The amount of damages differs depending on what party breaches the
contract. If the contract is breached by the employee, the employer is entitled to
damages equal to the actual harm suffered. By contrast, if the employer decides
to terminate the employment rel ationship, the employeeisentitled to an amount at
least equal to the salaries that would have been paid until the natural end of the
contract.?® For the employer, the advantageisclear: becausethe amount of damages
to be paid is reasonably foreseeable, the employer can easily calculate whether
the breach will be efficient or not. A breach is efficient when the benefits arising
from the non-performance of the contract more than offset the benefits of its
performance. Nonethel ess, an important caveat exists: in some instances, courts
can condemn the employer to damages that not only cover the salaries still to be
paid, but al so compensate the empl oyee for some other harm, for instance emotional
distress. The possibility of additional compensation undoubtedly makes any
calculation made by the employer ex ante less reliable.

Moreover —asillustrated in Part 3 above — the parties can mutually agree
on the reasonably foreseeabl e damages, and stipulate aliquidated damages clause.
Yet, theamount of damages agreed upon can bejudicially modified. Under Article
1152 of the French Civil Code, not only can the judge decrease the amount fixed
by the clause if she is to consider it excessive, i.e., if the clause was in fact a
penalty clause; the judge can also increase the amount of damages, in case she
concludesit isexcessively low.

Also, parties can contractually avoid damages. If the contract contains a
clauserésolutoire, the entitled party can exercisetheright of termination provided
by the clause without payment of damages, if the clause allows so. In thisscenario,
the early termination does not cause a breach whose “harm” is compensated by
damages. The entitled party “buys’ theright of termination, the costs of whichis
normally reflected either in the price of the contract or in the indemnity to pay at

B C. trav., art. L. 122-3-8.
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the time the clause is exercised. However, disputes may arise on whether the
party isterminating the contract under the clause résolutoire or isterminating the
contract by breaching it.2* The terminating party will obviously argue that her
termination conformsto the clause, in order not to pay damages. The terminated
party, onthe contrary, will arguethat the termination does not fall within the clause,
but rather represents a breach of the contract likely to generate damages in her
favor.

In each scenario, the amount of damages for breach can be significant,
notably if contracts concluded with famous sport players are breached. For instance,
the Paris-Saint-Germain F.C., one of the most notorious French football teams,
was condemned in first instance to the payment of Euro 850,000 of damagesin
favor of its coach Mr. Halihodzic, for the breach of his fixed term contract.®
However, for the most part litigations concern amateur players, whose remuneration
is substantially lower than the one of football stars. The amount and type of
paymentsreceived by athletes are determinativein litigation, asthey can disqualify
the existence of an employment contract. Only if the payment truly qualifies as
“remuneration”, the parties have entered into an employment relationship and,
consequently, 1abor law isapplicable. By contrast, if the payments are mererefunds
of expenses, or are irregular in nature or time, the relationship is less likely to
qualify as employment contract.?

It isworth noting that the damages accorded to the employee are subject
to taxation as well as socia security contributions, regardliess of whether they
reflect the salaries still to be paid or any additional harm caused by the breach.?”
The entire amount of damages is subject to taxation. Yet, for non-fiscal purposes
the damages are subject to the legal regime governing indemnification, not
remuneration. For example, the damages' limitation period is 30 years; the five-
year period which istypical of wages does not apply.?

The quantification of the amount of damagesto be paid depends (or rather
should depend) on the time that is needed to actually terminate the contract. The
problem is apparent when the parties cannot reach an agreement on thetermination,

% Seg, e.g., D. Jacorort, Rupture du contrat de travail et cause libératoire, in Cahiers Dr. Sport,
2008, 45.

% On appeal the judgment was reversed. Mr. Halihodzic was condemned to pay Euro 80,000 in
damages to the Paris-Saint-Germain. See, J.-P. KaraquiLLo, La prise d’acte par un salarie de la
rupture d’un CDD: uneinitiative a risque, in Rec. Dalloz, 2008, 2047.

% See, generally, D. Jacotort, Confusions autour du régime de la rupture du CDD, in CahiersDr.
Sport, 2006, 57.

27D. Jacoror, Lerégime sociale desindemnités de rupturedu contrat de travail & durée déterminée,
in CahiersDr. Sport, 2006, 33; J. SaureL, Lerégimefiscal desindemnités de rupture du contrat de
travail a durée déterminée, in Cahiers Dr. Sport, 2007, 16. Prior to 1999, the share of damages
aimed at compensating the employee for the loss of wages was subject to taxation, while the part
of damages granted to indemnify any other harms, such as emotional distress, was not subject to
taxation.

2D. Jacoror, Lerégime social desindemnitésderupturedu contrat detravail a durée déterminée,
in Cahiers Dr. Sport, 2006, 33.
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and the non-breaching party is obliged to bring an action for the termination. A
significant time may intervene between the filing of the action and the entering of
ajudgment. Supposing that thislapse of time causes additional damages, e.g., that
it affectsthe market value of the player who, because of the conflicting relationship
with the team, is not allowed to play while the litigation is pending, should this
additional damage be compensated as a part of the breach?

Finally, it is worth considering that other kinds of breach can occur, the
economic nature of which isless patent. For instance, labor law — and sometimes
collective agreements — provides for procedural due process in case one of the
parties (normally the employer) exercisestheright of termination of the employment
contract.? What happens if the procedural guarantees in favor of the employee
are violated? Undoubtedly, in a similar breach the identification of the most
appropriate compensation seems significantly more complex thaninanormal case
of breach of contract for non-performance.

Conclusion

Therigidity of the labor rules concerning the termination of fixed-term contractsis
not appropriate to address the needs of the sports market.* Although its main
purpose it is to protect employees and their stability, labor law may weaken the
position of athletes. In particular, itstypical lack of flexibility islikely to undermine
the equilibrium between the economic fragility of the club-employer, on the one
side, and the ambition and careers of the athletes-employees, on the other.
Moreover, therigidity in the termination of fixed-term contracts seriously affects
the overall regime of the compensation in case of breach of contract, as most of
the sports employment contracts are fixed-term contracts.

Collective agreements between associations and unions are often
considered the most appropriate response to the needs of sports. First and foremost
because they take into account the specificity of sport.®2 WhileArticle L. 122-3-
8 of the French Labor Code set general rules, and addresses the termination of
fixed-term contractsin any economic sector, well beyond the sport activity, collective
agreements are sector-specific.

Accordingly, it would not be unreasonable for the legislator to structure
the employment contracts' regime in a way so as to confer more importance to
the solutions adopted by sports associations and unions.* A double layer regime

2 See D. Jacotor, Absence de spécificité de la rupture du contrat de travail d' un footballeur
professionnel, in JCP S, 2007, n. 19, 1345.

% J.P. KaraquiLLo, Validité d' une clause résolutoire au profit d’ un sportif professionnel 1ié par un
contrat a durée déterminée, in Rec. Dalloz, 2009, 2664.

31 | bidem.

% |n this sense, J.P. KaraquiLLo, L' application des dispositions du Code du travail au contrat de
travail du sportif professionnel. Une contribution al’ inter prétation destextesrelatifs au contrat de
travail a durée déterminée, in Revue Du Droit Du Travail, 2010, 14.

3 | bidem.
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will probably addressthe tension between stability, onthe one side, and flexibility,
on the other. General labor rules will guarantee the stability. A more central
recognition of therole of collective agreementswill improve flexibility.
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Abstract: This article studies the consequences of breach of contract by a
professional player or aclub, with main focus on the compensation that the party
in breach needs to pay for the termination of the contract without just cause. In
order for the specia status of the players as employees to be better elucidated, a
brief reference to the termination of employment relationship in general, will be
madein the beginning of thesaid article. Finally, the present articlewill demonstrate
the special and unique way of calculating the compensation to be paid in case of
breach of contract without just cause, provided by the Regulations on the Status
and Transfer of Players of the Hellenic Football Federation (HFF), which actually
permit the accurate cal cul ation of the payable compensation by any of the parties.

1.  Termination of employment contracts
1.1 Termination of open-ended employment relationships

Asagenera principle, termination of employment in Greeceis permitted without
the employer having to justify his decision or invoke any reason.

The termination of open-ended employment contracts and in general of
every open ended employment “relationship”, that is, employment rel ationship which
for some reason does not formally constitute avalid labour agreement, isgoverned
by article 74 para. 2 and 3 of Law 3863/2010, in combination with Law 2112/1920

* Partner at the Law firm Zemberis, Markezinis, Lambrou & Associates, in Athens, Greece.



188 Konstantinos Dion Zemberis

and Law 3198/55, as amended and currently in force.

Asarule, an open-ended employment contract isterminated by means of
awritten statement of termination by the employer and payment of the appropriate
compensation, as determined by law (or by the contract, in case the compensation
provided therein is higher than the one provided by law for the specific
circumstances).

The employer hasto give notice in writing to the employee regarding the
termination of the employment relationship, such notice being determined by the
law, depending on the duration of service of the employee with the employer’s
business.

The notice of termination and the rel evant compensation that needsto be
paid to the dismissed employee, are regul ated today asfollows:

1 The employment by means of an open-ended employment contract is
considered to be atrial employment period for the first 12 months from
the commencement date and can be terminated without any notice and
without compensation for thedismissal, unlessit has been agreed otherwise
by the parties (amendment made by means of art. 17 para 5a of Law
3899/2010).

2. After the first 12 months of employment, an open-ended employment
relationship can be terminated following written notice by the employer,
asfollows:

a) For employeesthat have been providing their servicesfrom 12 months
up to 2 years, notice period of one month before the dismissal is
required.

b) For employeesthat have been working for aperiod of 2 full years up
to 5 years, atwo months advance notice is required.

¢) For employment of duration between 5 full years and 10 years, a
three months advance notice is required.

d) For employment of duration between 10 full years and 15 years, a
four months advance notice is required

e) For employment of duration between 15 full years and 20 years, a
five months advance noticeis required.

f)  For employment of duration between 20 full yearsand up, asix months
advance naoticeis required.

If the employer does not give notice of termination to the dismissed
employee according to the above mentioned, heisobliged to pay the said employee
the compensation provided by means of the Law 2112/20 and 3198/55, that is, for
employment:

a) between 2 months and 1 year, the salary of 30 days
b) between 1 year and 4 years, the salary of 60 days

c) between 4 years and 6 years, the salary of 3 months
d) between 6 years and 8 years, the salary of 4 months
e) between 8 years and 10 years, the salary of 5 months
f) over 10 completed years, the salary of 6 months
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g) and thereafter, for every additional year of employment the salary of 1
month is added.

If the employer complies with the above mentioned obligation for notice
of termination, heisrequired to pay to the dismissed employee the compensation
that is provided by the two aforementioned laws for the respective employment
years, in case of termination following appropriate notice, that is, for service:

a) of 12 months up to 2 years, the salary of one month

b) of 2 yearsup to 5 years, the salary of two months

c) of 5yearsup to 10 years, the salary of 3 months

d) of 10 yearsup to 15 years, the salary of 4 months

e) of 15 completed years up to 20 years, the salary of 5 months
f) of 20 completed years and up, the salary of 6 months

The calculation of the compensation is made on the basis of the regular
salary of the last month under full employment status (the applicable Christmas
and Easter bonuses and the holiday allowance are also taken in consideration pro
rata). However, the monthly salary that is used as basis for the calculation of the
compensation cannot be higher than 8 timesthe day wage of an unskilled worker,
multiplied by the number 30 (unlessthereis opposite contractual provision).

In any case, the termination isinvalid and does not produce effect, if itis
not madeinwriting and if the employer has not proceeded with the payment of the
appropriate compensation due.

When the compensation due for the dismissal is higher than the salary of
two months, the employer can pay at the moment of the dismissal the part that
corresponds to the salary of two months and the rest can be paid in bimonthly
instalments, each one of which cannot be lower than the salary of two months,
unlessthe remaining amount islower. Thefirst of the remaining instal ments needs
to be paid on the next day following two months from the dismissal.

With respect to workers, technicians and servants (the criterion iswhether
the physical element is prevailing in their work instead of theintellectual, sinceif
theintellectual element isprevailing, they are considered employees), thereisaso
the same obligation for written termination of the employment relationship, likein
the case of employees, and the requirement for notice of termination is determined
asfollows:

a) for service of 2 months up to 12 months, notice before 5 daysisrequired
b) for serviceof 12 monthsup to 24 months, notice before 8 daysisrequired
c) for service of 24 months up to 5 years, notice before 15 days s required
d) for serviceof 5 years up to 10 years, notice before 30 daysisrequired
e) for service of 10 years and up, notice before 60 daysis required

The compensation due in such casesis not influenced by the employer’s
notice of termination towardsthe worker, technician or servant, itispayablein full
and isdetermined asfollows:

Service with the employer Compensation

a) from 2 completed monthsup to 1 year, 5 day wages
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a) from 1 completed/full year upto 2 years, 7 day wages
b) from 2 completed years up to 5 years, 15 day wages
¢) from 5 completed years up to 10 years, 30 day wages
d) from 10 completed years up to 15 years, 60 day wages
e) from 15 completed years up to 20 years, 95 day wages
f) from 20 completed years up to 25 years, 15 day wages
g) from 25 completed years up to 30 years, 135 day wages
h) from 30 completed years and up, 150 day wages

Last but not least, it isimportant to mentionthat if the employeeisdismissed
for commitment of criminal act during the provision of his services, then thereis
no obligation of observance of the notice period nor of payment of compensation.
If however the employeeis cleared of the accusations, then he becomes entitled
to receive the otherwise appropriate due compensation.

Finally, it has to be pointed out that not only the employer, but also the
employee who intends to terminate his employment relationship hastypically the
obligation to give notice of termination to the employer. The notice period in this
case is the half of the notice period that would apply in the same case for the
employer, but it cannot be more than three months before the desired day of
termination.

1.2 Termination of fixed term employment relationships

Fixed term employment contracts can be prematurely terminated by either party
only for significant reasons (just cause).

Indeed, pursuant to article 672 of the Greek Civil Code, any of the parties
of an employment contract can terminate the said contract at any time, with
immediate effect, without any notice of termination, in case of existence of ajust
cause. Such right cannot be waived by means of an agreement.

Moreover, article 673 of the Greek Civil Code stipulatesthat if the breach
of contract by one of the parties constitutes the just cause for the termination of
the employment contract, then the party in breach isliable to pay compensation.

In case acompensation is payable, such compensation would in principle
be the remaining salaries until the end of the agreed term of the employment
contract, plus any other damage that will be proven, minus any amount that the
party receiving the compensation has earned, following the termination and until
the end of the original term of the contract, or any amount that the said party
intentionally hasfailed to earn, since there is an obligation of the party receiving
the compensation to mitigate his damage.

2. Maintenance of contractual stability in football
2.1 Termination of employment contracts by players or clubs

Football players in Greece are considered employees but they enjoy a special
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status and their employment is regulated by means of the pertinent regulations of
the Hellenic Football Federation (HFF) and the regulations of UEFA and FIFA.

The employment contracts of professional football playersarefixed term
employment contracts with maximum duration of five yearsand in case of minors
three years.

Thecurrent Greek systemis pretty harmonised with the FIFA Regulations
on the Status and Transfer of Players and article 17 of the said regulations, with a
very particular way however to calculate the compensation payable in case of
breach of contract without just cause.

In fact, the Regulations on the Status and Transfer of Players of the HFF
currently inforce, regulate the termination of an employment contract under articles
13-17 of section IV which refers to contractual stability (titled “Maintenance of
Contractual Stability Between Professionals and Clubs’).

Article 14 (“Termination of Contract With Just Cause”) of the Greek
Regulationsreads asfollows:

“Article 14 Termination of Contract With Just Cause
1. A contract may be terminated by any of the parties, without any kind of
consequences for the innocent party, for just cause
2. The existence of just cause, with the exemption of the indicatively
mentioned cases in the present regulations, is determined according to
the facts of each particular case.
3. In case of termination of contract:
a) sanctions are imposed on the party in default, if the breach occurred
during the protected period,
b) payment of compensation is due to the innocent party.
4. Just cause for the termination of the contract constitutes:
a) the non-payment of the regular wages of the player for a total
period of two (2) months,
b) the non-payment of extra payments (bonuses) for a period of two
(2) consecutive months,
¢) the non-payment of an instalment of the ones mentioned in the
contract for a period of more than thirty (30) days,
d) the non-payment on behalf of the club of the amounts due for the
social insurance of the player for a period of more than 45 days,
e) the non execution of a private insurance contract by the club or
the relevant professional union, for a period of more than 45 days
following the commencement of the relevant championship,
f) the sanction of the player for receipt of substances or use of
forbidden methods (doping),
g) the sanction of the Club for inducement of the player for receipt of
substances or use of forbidden methods (doping),
h) the sanction of the player for disciplinary offence with restriction
on playing for more than 8 matches or 2 calendar months for one
year contract, for more than six months for three years of contract,
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for more than eight months for five years of contract,
i) the just cause as determined by the Greek labour law” .

Itisthusclear that just cause for the termination of an employment contract
by aplayer would usually betheviolation by the club of itsfinancial obligations.

For a club, just cause of termination would usually refer to behavioural
issues of the player and possible severe sanctions of the player or doping.

Furthermore, article 13 of the HFF Regul ations providesfor the possibility
of an established professional to terminate a contract with sporting just cause, in
case he has participated during a season in less than 10% of the official matches
of the team. The termination can only occur after the end of the season in line
with FIFA Regulations. In case of termination for sporting just cause, thereis no
disciplinary sanction for the player. However, the player might be liable to pay
compensation to the club.

2.2 Compensation in case of breach of contract by a player or a club

The issue of the compensation payable by the party that breached the contract

without just cause to the other party and the pertinent calculation of such

compensation, are governed by article 17 of the Greek Regulations on the Status
and Transfer of Players, which constitute a combination between article 17 of the

FIFA Regulations on the Status and Transfer of Playersand the old Greek provisions

for the compensation that was payable in case of breach of contract by a club

without just cause.
The said article 17 of the HFF Regulations on the Status and Transfer of

Players which is titled “ Consequences of Termination of Contract Without Just

Cause” reads as follows:

“Article 17 Consegquences of Termination of Contract Without Just Cause

The following provisions apply for compensation and sporting sanctions in

case of termination without just cause:

1. In any case, the party in breach of contract is obliged to pay
compensation. The amount due to the other party as compensation
for breach of contract, either within the protected period, or out of
the protected period, may be stipulated in the contract.

2. If the amount of the compensation is not stipulated in the contract, or
if a lower amount, in comparison to the following amounts, is
stipulated, the following apply:

a) In case the club is responsible for terminating the contract out of
the protected period, then it must pay to the player:

i) all regular monthly wages for the time remaining until the
end of the next transfer period (after the termination), as
well as the applicable pro rata Christmas and Easter bonuses
and holiday allowance, and

ii) an amount equal to the sum of the remaining instalments of
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the contract until the expiry date agreed by the parties, divided
by the number of the remaining transfer periods.

b) In case the club is responsible for terminating the contract within

the protected period, it must pay to the player:
The double of the above mentioned amounts i) and ii).

2. In case the player is responsible for terminating the contract,
compensation is due exclusively and only for the following reasons:
a) For misleading the club with false data regarding the required

documents for the signature of the contract and the issuance of
the player’s status certificate.

b) For breach of the existing contract in any way, in order to sign a

new contract with another team.

For the above mentioned cases, the compensation is calculated

according to the provisions of paragraph 2 a i) ii).

If the breach of contract (par.3b) is committed within the protected

period, the amounts of paragraph 2 a i) ii) must be paid in double.

3. Entitlement to compensation cannot be assigned to a third party. If a
professional is liable to pay compensation, the professional and his
new club will be jointly and severally liable for the payment of the
compensation.

4, In addition to the obligation to pay compensation, sporting sanctions
shall also be imposed on the party violating the contractual terms
within the protected period, as follows:

a) The player liable will be restricted from participating in official
matches for four months. In case of aggravating circumstances,
the restriction may be extended to six months. This sporting
sanction shall take effect from the start of the following season
of the new club.

b)  The liable club will be banned from registering in any way, any
new native or foreign players for two registration periods.

5. Any unilateral breach without just cause or sporting just cause,
committed after the protected period, will not result in sporting
sanctions

6. Any club or person subject to the Satutes and Regulations of the

Hellenic Football Federation, UEFA and FIFA (club officials, players
agents, players, etc.), who actsin a manner aiming to induce a breach
of contract between a professional and a club in order to facilitate
the transfer of a player, shall be sanctioned according to the present
Regulations or other relevant regulations.”

7. Any club or person subject to the Satutes and Regulations of the
Hellenic Football Federation, UEFA and FIFA (club officials, players
agents, players, etc.), who actsin a manner aiming to induce a breach
of contract between a professional and a club in order to facilitate
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the transfer of a player, shall be sanctioned according to the present
Regulations or other relevant regulations.”

Therefore, according to Greek law, a player or a club that has breached
the contract without just cause isin al cases liable to pay compensation to the
other party.

Pursuant to the aforementioned article 17, such compensation can be
established in advance by the parties by means of the contract (agreed
compensation for breach of contract). In that case, the payable compensation by
the party in breach is the one contractually agreed, provided though that the said
agreed compensation is not lower than the one provided by the Greek Regulations
and more specifically by article 17.

Indeed, the standard contract of the HFF givesthe possibility to the parties
to establish the amount of the agreed compensation in case of breach of contract
by the club in or out of the protected period (the protected period is of course the
same of the FIFA Regulations) and by the player in or out of the protected period.

It is thus obvious that the parties can establish different levels of
compensation depending on which party iscommitting the breach and whether the
said breach occurs within or out of the protected period.

However, itisadvisable that the agreed compensation shall be proportionate
to the value of the contract and the same, independent of whether the breach
occurs by the club or the player. In the opposite case, the agreed compensation
could be deducted, if for example it is disproportionate or if the respective
compensation in case of breach by the other party ismuch lower, sincethe parties,
asgeneral principle, shall be putinequal footing.

If though, no compensation has been agreed by means of the employment
contract or if theamount of the agreed compensation islower than the compensation
that would be payable by means of article 17 in the case in question, then article
17 applies with respect to the compensation payable.

With respect to the breach of contract committed by the player, it should
be noted that compensation is due by the player to the club, only in casethe player
had breached his contract with the aim to sign a contract with a new club.

Regarding the amount of compensation and its calculation, article 17
providesthat the compensation that aplayer will haveto pay totheclubin case he
breaches his contract in order to sign with anew club, is exactly the same with the
one payable in case of breach by the club.

Moreover, in compliance with the FIFA Regulations, if aplayer hasto pay
compensation for breach of contract, the new club of the player is jointly and
severally liableto pay such compensation.

Disciplinary sanctions apply only when the breach of the contract by the
club or the player occurs within the protected period.

Thus, in case of breach by aplayer, the player is sanctioned with 4 months
restriction on playing in official matches, which can raise up to 6 months in
aggravating circumstances and, in case of breach by a club, the club is banned
from acquiring and registering any new players for two registration periods.
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The amount of compensation provided by article 17, isalso depending on
whether the termination of contract occurred in or out of the protected period.

If the breach occurred out of the protected period, the compensation payable
by the party in breach is basically the equivalent of the remaining instalments of
the contract, divided by the number of transfer windowsuntil the end of the contract,
plus an amount equal to the regular monthly wages of the contract (one should
bear in mind that it is mandatory for the standard employment contracts of the
HFF toinclude, in addition to the instalments of the contract which are usually the
main remuneration of the player, an amount as monthly wages) until the end of the
next transfer period following the breach (plus the respective pro rata amount of
Christmas and Easter bonuses and holiday allowance).

If the termination occurred within the protected period, then the above
mentioned amountsare paid in double.

For example, a player has signed a contract on 1% July 2008 for four
years, that is, until 30 June 2012 and it was agreed that he would receive 400,000
€euros net in sixteen instalments of 25,000 euros net each, payable on 1% August
2008, 1% of December 2008, 1% of February 2009, 1% of May 2009, 1% of August
2009, 1% of December 2009, 1% of February 2010, 1% of May 2010, 1% August
2010, 1% of December 2010, 1% of February 2011, 1% of May 2011, 1% of August
2011, 1% of December 2011, 1% of February 2012 and 1% of May 2012, plus 1,000
euros net as monthly wages (12 months per year, plus Easter Bonus equal to half
of the monthly wages, Christmas Bonus equal to one monthly wages and holiday
allowance equal to half of the monthly wages).

If the club breaches the contract without just cause on 15 November
2011, then the club would haveto pay the player as compensation for the unlawful
breach the amount that equalsthe total amount of the remaining instal ments of the
contract, divided by the number of transfer windows until the date of the normal
expiry of the contract plusthe monthly wages until the end of the transfer window
that follows the date of the breach.

Thus, in our example, the club would be liable to pay compensation
amounting to: a) 75,000 euros net (instalments of December 2011, February 2012
and May 2012), since there is only one transfer window from November 2011
until June 2012 (the winter transfer window of January 2012) and therefore the
residual amount of theinstalments of the contract (75,000 euros) isdivided by one,
meaning that the whole amount is actually due as compensation for the breach of
contract and b) an additional amount of 4,000 euros net, such amount corresponding
to the monthly wages until the end of the next transfer window, that is from
November 2011 until the end of January 2012, plusthe Christmas Bonus of 2011
(3,000 euros monthly wages plus 1,000 euros Christmas bonus).

However, if the breach had occurred within the protected period, then the
above mentioned amounts of compensati on would have been doubl e according to
article 17 para. 2b.

On the other hand, if the breach had occurred on 15 June 2011, instead of
15 November 2011, the payable compensation would be lower, since pursuant to
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article 17, the amount of compensation would be: @) 50,000 euros net, since there
would be two transfer windows from 15 June 2011 until June 2012 (the summer
window of 2011 and the winter transfer window of January 2012) and therefore
the amount corresponding to the remaining instalments of the contract (instalments
of August 2011, December 2011, February 2012 and May 2012), that is, the amount
of 100,000 euros net, would be divided by two and b) an additional amount of
4,000 euros net corresponding to the monthly wages until the end of the next
transfer window, that is from June 2011 until the end of August 2011, plus the
holiday allowance and a small amount pro rata for the Christmas Bonus of 2011
[3,000 euros monthly wages plus 500 euros holiday allowance and 500 euros pro
rata (4/8) for the Christmas bonus].

Therefore, in the previous example, the club would actually pay lower
compensation if the termination had occurred in June 2011 instead of November
2011 (both terminations out of the protected period), sinceinthefirst casetheclub
would have to pay the player compensation for breach of contract amounting to
54,000 euros net, whilein the second casethe club would have to pay compensation
for breach of contract amounting to 79,000 euros net.

However, the decision of thelegislator to link the cal culation and the level
of the payable compensation with the number of transfer windowsthat fall within
the period from the date of termination until the end of the original term of the
contract, together with the mere fact that, under article 17, the amount of the
payable compensation for breach of contract is fixed and constitutes the upper
limit and thus there is no space for higher compensation than the one stipulated
therein, provide the party in breach with the possibility to accurately calculatein
advance the payable compensation and even to plan a termination at a certain
time, in order to pay lower compensation for the said breach.

The above described reality isclearly contrary to the system provided by
article 17 of the FIFA Regulations on the Status and Transfer of Players, which
does not provide for afixed and easy to cal culate compensation, but rather leaves
the said cal culation of the appropriate compensation to the competent bodies that
are obliged to decide on a case by case basis.

Infact, itisreally interesting to see the difference between the system of
compensation provided by article 17 of the HFF Regulationsin cases of breach of
contract without just cause and the respective system of article 17 of the FIFA
Regulations.

Asaforementioned, while the cal cul ation of the compensation pursuant to
article 17 of the FIFA Regulations is based on objective criteria and cannot be
easily calculated and predicted in advance, the compensation provided by article
17 of the Greek Regulations for breach of contract without just cause is a fixed
compensation and cannot be lowered or increased because of any aggravating or
mitigating factors, apart from the aggravating circumstances of the breach
committed within the protected period provided by para. 2b of article 17 of the
Greek Regulations.
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Nevertheless and despite the clear wording of article 17 of the Greek
Regulations, it has been argued that the compensation provided by the said article
can actually be lowered in case there are mitigating circumstances.

However, the said opinion, which soundslogica andisinlinewith boththe
jurisprudence of the Greek civil courts referring to compensation for breach of a
fixed term employment contract (out of football world) and with general principles
of law, does not seem to be the prevailing one and does not seem to be supported
by either the actua text of article 17 or by the jurisprudence of the Greek competent
sport bodies.

Indeed, while there is no rich jurisprudence on the said matter (only a
couple of cases), mainly because the termination needs to be confirmed by the
competent bodies over long procedures and therefore, players are reluctant to
terminate the employment contract based on the said article, however, in the few
cases where theissue of such compensation was dealt with, it was upheld that the
compensation provided by article 17 is a fixed compensation which cannot be
lowered or increased.
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1. Law No. 91 of 1981 on Professionalism in Sport

InlItaly thelegal basisfor labour relationsin sport arelaid down by Law No. 91 of
23 March 1981, which substantially amended the previous legal framework and
provided a special set of regulations suited to the specificity of sport.t

Pursuant toArticle 1 of Law No. 91/81 ‘ the practice of asporting activity,
whether individually or as part of agroup, asaprofessional or an amateur, isfree'.

Despite such ageneral provision, a sports activity can be considered as
being completely free only when carried out asaformative or recreational activity
and thusfor leisure.

Infact, at professional level thisfreedom could be substantially restricted
by the de facto monopoly of the sports federations and their rules.?

Article 1 reiterates principles enshrined in the Italian constitution, in
particular Articles 2, 3, 4, and 32 concerning personal freedom to carry out sporting
activities, which may not belimited by statelegidation except for ‘justified’ reasons.

* Attorney, Professor of International and European SportsLaw, Tilburg University, The Netherlands,
Member of the FIFA Dispute Resolution Chamber.
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The practice of asporting activity cannot be subject to theregistration to
the Italian National Olympic Committee (CONI) nor to a sporting federation.
However, membership of a sporting organization implies acceptance of itsrules,
including those establishing the requirements and criteriathat distinguish thetwo
categories of athletes (professionals and amateurs).®

Pursuant toArticle2 of Law 91/81 professionals* arethe* athletes, trainers,
technical and sports managers, and coacheswho carry out aremunerated sporting
activity onacontinuousbasis'.

In order to work professionals need to obtain an authorization from the
relevant national sports federation, in accordance with the rules laid down by
them and provided for by CONI.®

Law No. 91/81 deals with technical staff alongside athletes as was
previously the case with the law which places artistic and technical staff under a
single legal statute; however, it is possible to distinguish the technical and sports
managers (the person who is responsible for setting the rules for the sporting
activity in agiven sector) from the managers/coaches and trainers (who are usually
assistant coaches). Only the latter have the recognized competence to prepare
and train the athletes from both atechnical and physical point of view.

Article 2 finally set a rigid legal framework which had the negative
consequence of siphoning off all the cases of ‘de facto professionalism’ from
Law No. 91/81.

Infact, the categories of sports professionalsare listed in such amanner
asto exclude any possibility of extending itsinterpretation or application to other
categories. It is, however, true that the ratio of the provision was to create a far-
reaching regulation,® aiming at giving large autonomy to the sports system and
consequently to the organizational structure headed by CONI.

On the basis of the above considerations, the categorieslisted inArticle
2 cannot be considered exhaustive and therefore the only two requirements
necessary to qualify as a professional are the following: (a) authorization by the
national sports federation; and (b) remuneration.

The same provision does not cover amateur sporting activity since this
has different characteristics and objectives: Amateur sport is practiced for free

3P. AmaTo, ‘Il vincolo sportivo eleindennita di formazione e di addestramento nel settore calcistico
alla luce della sentenza Bernard: il fine che non sempre giustificai mezz’, in M. Colucci & M. J.
Vaccaro, Vincolo sportivo eindennita di formazione. | regolamenti federali alla luce della sentenza
Bernard, SLPC, Bracciano, 2010, 51.

4 L. CanTaMmEssa, ‘Il contratto di lavoro sportivo professionistico’, in L. Cantamessa, Giovanni
Maria Riccio, Giovanni Sciancalepore, ‘Lineamenti di diritto sportivo’, cit., 150; G. Giucni, ‘La
qualificazione di atleta professionista’, Riv. dir. sport., 1986, 166.

5 G. MaRrTINELLI, ‘Lavoro autonomo e subordinato nell’ attivita dilettantistica’, Riv. dir. sport.
(1993): 13; A. D’ HarmaNT FrRaNGOIs, ‘Il rapporto di lavoro sportivo tra autonomia e subordinazione',
Dir. lav. 1 (1988): 265; F. ReaLmonTE, ‘L’ atleta professionista e |’ atleta dilettante’, Riv. dir. sport.
(1997): 371.

5 G AmBROsIO & A. MaRraNI Toro, ‘L’iter Parlamentare della Legge 23 marzo 1981, No. 91, sui
rapporti tra societa e sportivi professionisti’, Riv. dir. sport. (1981), 492.
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eventhough amateur sportsmen arealowed toreceiveaseriesof gratuitiesinthe
form of reimbursementswhich, however, cannot be considered strictu senso as
asdary.

2. The status of Italian Athletes

In general terms, the status of an athlete — professional or amateur- is defined by
each single federation taking into account that amateur sport is carried out for
free even though amateur athletes are allowed to receive a series of gratuitiesin
the form of reimbursement which, however, cannot be considered as a salary.

As far as the type of employment relationship is concerned article 3 of
Law No. 91/81 states that the sporting activity carried out by the athlete is
considered aswork under an employment contract, and thereforeit is subordinate
initsnature, except in those caseswhere at | east one of thefollowing requirements
ismet:

(a) theactivity takesplacein asingle sporting event or aseries of sporting events
linked over ashort period of time;

(b) theathleteisnot bound by contract to attend training or preparation sessions;

(c) though the services provided by the sportsmen are on a continuous basis,
they do not exceed eight hours per week or five days per month or thirty days
per year.

According to some authors’ the hypothesis under (a) clearly refersto a
fixed-term contract while the one under (c) to a vertical part-time contract. On
the contrary, the hypothesis under (b) certainly does appear to be a contract of
self-employment® because the elements of subordinate status are absent.®

The concept of * subordinate status', historically linked to the characteristics
of work done within an enterprise, progressively proved inadequate to cover the
various forms of work under an employment contract.

Hencethe efforts of legal scholarsand the courtsto supplement and refine
it, either linking it with socio-economic criteria (such as the economic weakness
of employeesor thefact that the means of production and the results of their work
do not belong to employees),’? or referring to some elements from which the
presumption of such arelationship may be inferred (such as the employee being
tied to the organization of the enterprise, the payment system, the existence of
fixed working hours, the incidence of risk).

M. Persiani, ‘Commento all’art. 3 della Legge 91/1981', Nuove Leggi civ. comm. (1982): 567.
8 According to Art. 2222 of theltalian civil code, thisisacontract, under which one party undertakes,
for afee, to perform atask or service without the ties of subordinate status and using predominantly
his or her own labour. Self-employment is governed not by the protective norms and principles of
labour law but by those covering ordinary contracts of exchange (such as sale, hire, etc.), which
presupposes the parity, not the inequality, of the contracting parties.

V. FrRaTTAROLO, L’ ordinamento sportivo nella giurisprudenza (Milano, 1995), passim.

1T, Treu, Labour Law in Italy, The Hague, Kluwer Law International, 1997.
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In any case, all these criteria need to be considered within an overall
assessment of the employment rel ationship taking account of the particular features
of the activity performed. Absolute criteria to define subordinate status do not
exist and has maintained that qualification of the relationship must be decided not
by ajudgment of identity but by ajudgment of approximation, on a case-by-case
basis.

Following Law 91/81, asporting activity isconsidered asubordinate form
of employment and in some cases as self-employment.'* Employment in sport is
extremely varied, compared to thetypical characteristics of employment provided
for by Article 2094 of the Civil Code, which defines an empl oyee as someonewho
works in a position of subordination and under the direction of another person,
under a contract of employment. Besides, the services provided by professional
athletes have a nature and characteristics of their own.

3. A special employment relationship

A specia legal regime appliesto sports professionals because of their status and
the peculiarities of the field where they play.

In this perspective, the employment relationship in Sport is considered as
a"“specia employment relationship” in the sense that some labour law provisions
which apply to all workers with regard to some of their fundamental rights (Law
300/1970, so caled “workers statute” and Law 604/ 66 on dismissals and the
relevant legidlation on fixed term contracts (L egisl ative Decree 2001/368) do not
apply to professional athletes (art. 4 of Law 91/81).

In practice some limitations and restrictions foreseen in order to protect
theworkersdo not apply to Sports Professional s because of the specificitiesrelated
to their activities. The ban on monitoring with cameras the workers activities, the
prohibition of checking the health and medical conditions of theworker in case of
illness and injury at workplace, the prohibition to hire workers directly and the
right to bere-hired in case of dismissal without just cause do not apply to Sport.

The same is true with regard to fixed term contract whereas the Italian
legidlation (Decree 2001/368) sets a series of restrictive conditions in order to
hire aworker and expressly states that the contract for afixed term period can be
legitimately renewed only once for the same duration and activity.

It is clear that all these conditions do not match with the needs of both
playersand clubswho need more mobility taking into account with the peculiarities
of sports competitions and the very short length of the career of sports
professionals.

Asaway of derogation from principles of contract law, awritten contract
establishing an employment relationship isrequired in the sports sector; otherwise

1] . CanTAMESSA, ‘|| contratto di lavoro sportivo professionistico’, in Lineamenti di diritto sportivo,
eds L. Cantamessa, GM. Riccio & G. Sciancaepore (Milano, Giuffré, 2008), 147; DurANTI,
‘L’ attivita sportiva come prestazione di lavoro’, Riv. it. dir. lav. 1 (1983), 699.
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the contract is null and void.?? Such a form is necessary in order to prove the
existence of the contract itself and to afford a minimum level of protection to the
players.®®

Article 2126 of the Italian Civil Code provides for the ratification of an
invalid employment contract (when for examplethe condition that it should bein
writing has not been respected) for the period it wasimplemented: a professional
football player who performs without awritten contract certainly hasthe right to
everything to which he is due by contract.

On the basis of the provisions of Article 4, paragraph 1, every athlete's
contract must be drawn up ‘in accordance with the standard contract drafted by
the relevant national sports federation and the representatives of the interested
categories . Every club has the obligation to file the contract with the relevant
sports federation for its approval.

This provision is of great significance because it gives the federations or
theleaguesimportant powers:. they decide on the standard contract in the collective
bargaining process and subsequently they should check every single contract.™

In that regard for some federations/leagues the standard contract isjust a
framework to befleshed out with content in the negotiating stage of each individual
relationship whilefor othersit must contain thefull text of the collective bargaining
agreement.

Pursuant to Article 4, paragraph 12, Law No. 91, the athletes shall play
for the club, respecting technical instructions and other requirements given to that
end. This provision isin conformity with the general rule of Article 1176 of the
Italian civil code which obligesthe employeeto perform hig/her servicesusing the
care, skill, and prudence demanded by the nature of the job performed.?®

Instructions concerning players’ behaviour outside sport tout court are
legitimate and binding only if they are justified by requirements related to his
professional activity. In any case, they cannot be of prejudice to human dignity.

Although Article 8 of Law 300/1970 (the so-called ‘workers' statute’)
prohibitsany investigationsintoworkers’ private opinionsand privatelivesunlessit
isnecessary inrelation to the work they carry out; such investigations are allowed
in the sports sector to the point that athletes must accept in writing the insertion of
a clause in the contract obliging them to observe the technical instructions and
training indications given by the club.

12'\/. FraTTAROLO, |l rapporto di lavoro sportivo, Giuffre, Milan, 2004, 38-61; G. Vioiri, ‘Sulla
forma scritta del contratto di lavoro’, Giust. civ., |, 1993, 2839.

13 M. Sanino & F. Verog, Il diritto sportivo, CEDAM, Padova, 2008, 191.

141 . CanTAMESSA, ‘ || contratto di lavoro sportivo profesionistico’, cit., 157; M. CoLuccl, ‘11 rapporto
di lavoro nel mondo dello sport’, cit., 25; M. De Cristoraro, ‘ Commento all’art. 4, L. 23 marzo
1981, No. 91', Nuove leggi civ. comm., 1982, 574.

15 M. RocceLLA, ‘Manuale di diritto del lavoro’, Giappichelli, Torino, 2010, 279; A. Breccia
FratabpoccHt, ‘Profili evolutivi e istituzionali del lavoro sportivo’, Dir. lav., 1, 1989, 71.
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4.  The employment relationship in football

The employment relationship in football between playersand clubsisregulated by
referenceto Law 81/91 aswell asby the collective bargaining agreement (hereafter
“CBA” recently concluded by Assocalciatori (the Italian trade union association),
theltalian League of SerieA, and the Italian Federation on 5 of September 2011.1

5. Rights and obligations

The Collective Bargaining agreement governs the economic and regulatory
treatment of the relationships between professional footballers and Clubs. In this
context it provides clubsand playerswith rights and obligations.

Pursuant to art. 10 of the CBA the player shall provide his sports services
to the Club and observe the technical instructions as well as disciplinary rule.

He shall beloyal to the club and therefore avoid any behaviour that could
be detrimental to the Club’simage.

Thismeansthat even rulesrelating to thefootballer’slifestyle arelegitimate
and binding, provided, however, that human dignity isrespected at all times.

Particularly important is also the provision according to which the player
shall have no right to interfere in the Club’s technical, managerial and business
decisions.

Theviolation of one of the above rules could |ead to the breach of contract
and therefore to its termination with all (sporting and economic consequences).

Depending on the seriousness of the breach a player could be sanctioned
with awritten warning; fine; reduction of pay; temporary exclusionfromtraining
sessions and pre-championship preparation with the first team; termination of the
Contract.

Of course, before applying any kind of disciplinary sanction all necessary
procedural steps should be undertaken, asfor instance the communicationinwriting
of thealleged violation.

Peculiar is the provision concerning the fine. This shall consist of a
contractual penalty the amount of which shall not exceed 30% (thirty percent) of
one twelfth of the fixed part only of their gross annual remuneration. In the case
of the accumulation of several infractions committed during the same month, the
fine shall not exceed 60% (sixty percent) of one twelfth of their gross annual
remuneration (fixed part).

The amount of the remuneration can be reduced and shall not exceed
50% (fifty percent) of the part of grossannual compensation relating to the period
for which the reduction itself is requested.

In casethe player has been sanctioned by anational or international Sports
Justice body, the Club can propose areduction of the effective grossremuneration

16 The collective bargaining agreement is available on www.assocalciatori.it/LinkClick.aspx?
fileticket=PwXxRnZrcl Q%3 d& tabid=58& language=en-US (19 September 2011).
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for the period corresponding to the duration of the disqualification, and for an
amount not exceeding 50% (fifty percent) of the remuneration due for the period.

Due account shall be given to: a) the fixed part of the compensation only,
a) the nature of the anti-regulatory conduct occurring and punished and of the
subjective element that has given rise to the disgqualification, ¢) and the extent of
the detriment caused to the Club.

Pursuant to art. 11 para. 10 of the Collective bargaining agreement the
player’s temporary exclusion from training sessions or from pre-championship
training with thefirst team, may also be ordered provisionally by the Club provided
that the latter duly notifiesthe player with the appropriate sanction.

The club could ask and obtain the termination of the contract in those
cases where the player has been condemned in last degrees.

The player, on hisside, can oppose the disciplinary sanction and ask either
for thereinstatement and/or for the termination of the contract. Before the national
arbitration body the player can ask damages and/or the termination of the
employment agreement when the Club has violated contractual obligationsit is
required to fulfil towardshim.

In particular, in case the player is not allowed even to train with the first
squad or does not have access to the training facilities, after having duly notified
the club, can refer the matter to the arbitration body asking the reinstatement or
the termination of the employment agreement. In both cases, the footballer also
has the right to payment of the damages in the measure of not less than 20%
(twenty percent) of the fixed part of his gross annual compensation.*’

Pursuant to art. 13 of the collective bargaining agreement the player has
just cause to terminate a contract when the club delays 20 days the payment of
the monthly salary toits players. By far thisisa provision very much in favour of
theplayersworking in Italy sincethe FIFA Dispute Resol ution Chamber, for instance,
in the international casesit judges on, recognises the right to ask termination for
just cause only when there are 3 salaries due (in some circumstances two).

If the footballer is signed by the Club following temporary transfer of the
contract as specified in Act no. 91 of 23 March 1981 and further amendments, the
notice referred to in article 13 must also be sent, with the same modalities and
terms, to the Club which temporarily transferred the contract. Similar notice must
be given to the Club that holds participation rights in the event of a definitive
transfer.

0. Termination of the contract

A contract between aplayer and a club can be terminated: a) because the parties

17 Pursuant to art. 12 para. 4 of the collective agreement, if, after the decision taken by the
arbitration body for the reinstatement of the player, the Club does not comply within 5 (five) days
of receipt of the decision, thefootballer will be entitled to obtain the termination of the Contract as
well ascompensation for damageswhichis cal cul ated asthe amount of the contractual compensation
due up until the end of the sports season.
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do not fulfil their contractual obligations as examined above, b) uponitsexpiration,
or ¢) or by mutual agreement.

Of coursg, it can aso be terminated for just cause which occurs when a
fact or situation arises such that the employment rel ationship cannot be continued
even temporarily.

Thejust cause does not necessarily presuppose non-fulfilment of contractual
obligations, since it can refer to facts or situations which are externa or private
athough still incompatible with the possibility of continuing the employment
relationship; in reality, however, such facts must be regarded asrelevant in so far
asthey affect the probability of proper fulfilment of contractual obligationsinthe
future. Non-fulfilment of the dutiesinherent in the employment contract must be
of exceptional gravity, such that it does not fall within the less serious category of
subjectively justifiable reason or disciplinary sanction as opposed to dismissal. If
the violation is among those laid down by collective bargaining as cause for
disciplinary dismissal, the guarantees covering disciplinary sanctionsapply toit.

Except in the event of a just cause, resignation carries an obligation to
give notice to the employer. Unlike dismissal, resignation does not require any
justification or reason.

The definition of just cause and whether just cause exists shall be
established in accordance with the merits of each particular case and taking into
account the relevant provisions of the CBA.

Infact, behaviour that isin violation of theterms of an employment contract
still cannot justify the termination of a contract for just cause. However, should
theviolation persist for along time or should many violations be cumulated over a
certain period of time, then it is most probable that the breach of contract has
reached such alevel that the party suffering the breach is entitled to terminate the
contract unilaterally.

In the event of just cause being established by the competent body, the
party terminating the contract with avalid reasonisnot liableto pay compensation
or to suffer the imposition of sporting sanctions.

On the other hand, the other party to the contract, who is responsible for
and at the origin of the termination of the contract, is liable to pay compensation
for damages suffered as a consequence of the early termination of the contract.

In particular, in case it is the club to terminate the contract without just
cause, theclub will pay acompensation equal to theremaining value of the contract.

On the contrary, in case it is the player to terminate the contract he/she
will compensate the damages caused to the Club which are nevertheless very
difficult to prove.

Even if art. 15 of FIFA regulations foresee the termination of the
employment relationship for the so called “ sporting just cause” and such aprinciple
isbinding on national sportsfederations, the Italian one has not implemented such
arule.

The Regulationsreflect the fact that an established player may havevalid
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sporting reasons (so-called ‘ sporting just cause’) to prematurely terminate along-
term contract unilateraly if he has appeared in lessthan 10% of the official matches
of hisclub during a season.

With regard to termination by law, it is questionable whether the three
grounds for such termination provided for in the civil code (non-performance,
frustration and excessive burden) can be applied to the employment relationshipin
football, given its special nature and the exhaustive special provisions governing
dismissalsand resignations.

With regard to unilateral termination of the employment relationship, Article
18 of theworkers' statute and Law No. 604/66 on individual dismissal (which put
limits on the power of the employer to terminate the contract)® does not apply to
the sports sector.

In other words, Law No. 91/81 establishes the principle of dismissal at
will in case of along term contract and derogates from Articles 2118 and 2119 of
the civil code, unless these regulations are modified by federation rules, contract
types or collective agreement.®

Pursuant to art 2118 cc, either party may terminate acontract of unspecified
duration by giving the required notice as specified by existing regulations or customs
and practice or according to the principles of equity (see however the reference
totheneed for a“justified reason” above). Either party failing to givethe required
notice becomesliablefor a payment equal to the remuneration which would have
been paid during the period of notice. The employer must al so make such apayment
inlieu of noticein caseswherethe employeediesin service. Thelength of periods
of notice is governed largely by collective agreements at the national industry
level and variesaccording to the sector, category of employee and length of service.
The notice period runsfrom the first day of the month following that in which the
notice is received by the employee.

Article 2119 provides that each party can terminate a fixed term-contract
before the expiration of the term or a long-term contract without notice for just
cause, i.e., dueto afact that prevents the continuation, even temporarily (for the
period of notice or until the expiration of the employment relationship).

Theinapplicability of Article 7 of Law 604/66 onindividual dismissal tothe
disciplinary measurestaken by sporting federations should be underlined. If applied,
this would increase the time needed to deliver judgment in sports justice, and
thereby jeopardize the organization and carrying out of sports events.?

18 The employer must communi cate the dismissal in writing, setting out the reasons of the dismissal;
and secondly, he must have ajustifiable reason or just cause. If these formalities are not fulfilled, or
in the event of evidence of discriminatory purpose, the dismissal is null and void; in the absence of
substantial grounds, it can be contested by the employee, within sixty days of receiving the
communication, in order to obtain its annulment, and the employer is then bound by law either to
reinstate the employee or to pay specified compensation for damages.

M. D1 FrancEsco, ‘ Risoluzione ante tempusdel contratto di lavoro sportivo’, in Riv. Dir. Ec. Sport,
3, 2007, 48.

2 The basis of the employer’s managerial authority isto be found in Art. 2106 of the Civil Code,
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However, Article 7 appliesto all matterswhich are not technical or sports-
related.

As a conseguence, an individual fixed-term contract may be terminated
when the contract expires or when the tasks for which the contract was drawn up
are completed. A long-term contract may also beterminated if the company ceases
doing business completely (not where the employer merely changes activity), by
mutual consent, because of force majeure or the total incapacity of the employee,
thewithdrawal of one party without the consent of the other, or one party failing to
fulfil the contract.

If withdrawal from the contract is due to the employee’sresignation, then
therearenolegal restrictions, although most collective agreements stipul ate periods
of notice and that notice must be given in writing.

However, any employee may resign with immediate effect in the
circumstances specified in art. 2110 cc (such as non-payment of wages or social
security contributions, closure of the enterprise, failure to be included within the
category or grade corresponding to thework effectively being undertaken, refusal
to grant holidays, the unilateral changing of the employee’s duties with a
corresponding reduction in wages, offences by the employer against the duty to
safeguard the physical and psychological well-being of the employee under sec.
2087 cc).

The CBA for football players contains specific provisions related to the
case of termination of acontract for injury andillness. In particular art. 18 foresees
that for the period of unfitnessin the event of illness or, the footballer will be paid
the compensation laid down in the Contract until the expiry of the same. If the
footballer’sinability because of illnessor injury lastsfor morethan 6 (six) months,
the Club may refer the matter to the relevant national arbitration body and ask the
termination of the Employment Agreement or for the reduction to one half of the
compensation due until the end of the period of inability. If theinjury or illnessisso
seriousthe Club canimmediately ask thetermination of the employment agreement.

For the period of unfitnessin the event of illness or, the footballer will be

which provision was subsequently incorporated into the workers' statute, but hedged about with
many guarantees for employees. For instance, Art. 7 of the statute stipulates, among other things,
that the disciplinary code (codice disciplinare) relating to sanctions, to the offences for which each
of these sanctions may be applied and to the procedures for appealing against them must be made
known to employees by being posted up in a place accessible to all; that the employer may not
apply any disciplinary measure without first communicating the groundsfor it to the employeesin
guestion and hearing what they may have to say in their defence; and that the employees may be
assisted in this by arepresentative of the union to which they belong or which they nominate for
the purpose. The Constitutional Court has ruled that these procedural restrictionslaid down by the
statute are applicable not only to what are known as ‘ conservative' sanctions (i.e., disciplinary
action short of dismissal), but also toindividual dismissal on disciplinary grounds. See E.F. CaraBga,
‘Illecito sportivo eillecito penale’, Riv. dir. sport. (1981), 186; G. De SiLvestRY, ‘lllecito penale e
illecito sportivo’, Riv. dir. sport. (1981), 431; P. Dini, ‘Il diritto sportivo nel codice penale e nel
codice civile' (1985), 16; I. Marani Toro, ‘La responsabilita degli atleti’, Riv. dir. sport. (1985),
389.
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paid the compensation laid down in the Contract until the expiry of the same. If
the footballer’s inability because of illness or injury lasts for more than 6 (six)
months, the Club may refer the matter to the relevant national arbitration body and
ask the termination of the Employment Agreement or for the reduction to one hal f
of the compensation due until the end of the period of inability.

If the injury or illness is so serious the Club can immediately ask the
termination of the employment agreement.

Finally breaches of contract are dealt with by sports clubs, while sports-
related offences are within the competence of the federations. In practice, sports
clubs? no longer have any disciplinary power beyond verbal proof, whileall other
measures are decided on by each federation.

Conclusions

Pacta sunt servanda is a fundamental principle of the Italian legal system.

Neverthelessits application to the Sportsworld is characterised by aseries
of derogations with regard to fundamental rights, dismissals, and fixed term
contracts. Such derogations make the employment rel ationship in sport quite special.

Athletes and Clubs have specific needs with regard to the activities they
carry out, in particular they claim more contractual freedom which nevertheless
should be ideally counterbalanced by specific guarantees that they can negotiate
and set up in collective bargai ning agreements.

Contractual stability is granted but in away that parties are anyway free
to start, develop, and terminate their employment relationship under the specific
provisions foreseen by the law and the relevant CBA.

For sure athletes and clubs in Italy have a high degree of contractual
freedom and when they decide to end their employment relationship they are
aware of the legal and economic consequences they will face especialy interms
of compensation.

Thisisbecause contractual stability should alwaysbelinked to the concept
of legal certainty rather than to (or only to) the abused concept of specificity of

Sport.

2L M. Macri, ‘Associazioni e societa sportive. Diritto commerciale’, Enc. giur., 111, 1988, 1; G
GrasseLLI, ‘Il “ vincolo” sportivo dei calciatori professionisti’, Dir. lav., 1, 1974, 399; G. FERRARO,
‘La natura giuridica del vincolo sportivo’, Riv. dir. sport. 1987, 3.
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1. The relevant national law

Portugal is one of the few countries that have a special law aimed at governing
the labour relations between professional players and clubs.

In fact, Law No. 28/98, of 26 June 1998,! lays down a new legal
framework to be applied to the labour contract for the players and to the sporting
training contract.

The principle pactasunt servant appliesto all contracts—therefore also
to the onein the sports sector — pursuant to article 406, paragraph 1, of thein Civil
Code.2

First of all, an insight into the core issue of the legal framework of the
labour contract for professional players is needed, particularly focused on the
aspects deemed relevant for the purpose to analyse the contractual Stability in
Football.

Article 8 of Law 28/98 states that the lenght of the sporting labour
contract shall not be less than one sporting season and not over eight seasons.
Moreover asporting labour contract may be concluded for less than one sporting
season where (@) it has been concluded immediately after the beginning of a
sporting season, to be effective up to the end of that season; (b) itsobjectiveisthe
hiring of a player, who is to participate in a competition or a given number of

* Sports Law Professor at Faculty of Law, NOVA University of Lisbon and Director of
Desporto& Direito, Revista Juridica do Desporto. josemeirim@gmail.com.

! Modified by Law No. 114/99, of 3 August 1999.

2“The contract must be strictly complied with. It may only be modified or terminated upon mutual
consent of the parties involved therein or in the terms provided for by the law”.
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events composing an identifiabl e unit within the corresponding sporting modality.

Any contract lacking referencetoitsexpiry date shall be deemed entered
into for one sporting season or for the season during which it concluded.

Thelapse of time during which the sporting activities are running shall
be construed as a sporting season, though never exceeding a 12-month period.
The length of each sporting activity shall be fixed by the respective federation
with sporting public utility”.

Specia attention should be given to article 18 on “Freedom of work”
according to which are deemed null and void any clauses inserted in the labour
contract which aim at restraining or limiting the player’s freedom to work after
expiry of the contractual relation.

Themandatory payment of afair compensationintheform of theplayer’'s
promotion or self improvement may be set forth in a collective bargaining
agreement. The said compensation shall be due to the former player’s employer
by the new employer that concludes a sporting labour contract with the concerned
player upon expiry of the former contract.

The collective bargaining agreement mentioned is applicable only to the
transfers of playersinvolving Portuguese clubswith registered offices on national
territory.

Thefreedomto hireaplayer cannot be actually affected, inan unbalanced
way, by the compensation value referred to in paragraph 2 here above.

Neither the validity nor the effectiveness of the new contract are
dependent on payment of the compensation due under the provisions of paragraph
2 here above.

The above mentioned compensation can be paid by the player himself.

2.  Termination of the Sporting Labour Contract

Chapter V of Law 28/98 contains rules concerning the Termination of the sporting
labour contract.

According to the provisions of article 26, paragraph 1, the contract may
be terminated due to: “(a) Expiry; (b) Revocation upon mutual agreement; (c)
Dismissal with just cause decided by the sporting employer; (d) Termination with
just cause upon the sporting player’sinitiative; (€) Termination by any one of the
parties during the experimental period; (f) Collectiveredundancies; (g) Drop-out
of working sessions. The rules provided for in article 40 of the legal regimen on
individual labour contract termination, as approved by Order in Council No. 64/89,
of 27 February 1989, apply to the termination of contract dueto drop-out of working
sessions’.

3. Compensation in case of breach of contract

Article 27 of Law 28/98 deals with the duties and obligations of both players and
clubs upon termination of the contract:
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Theparty that breached the contract shall beliableto pay acompensation
which cannot exceed the value of the considerations that might be due should the
labour contract be terminated upon its expiry.

Where the termination has been caused by the employer, the provisions
of the preceding paragraph shall not be detrimental to the employee’s right to
reintegrationintheclubin caseof illicit dismissal.

Where, in case of dismissal promoted by the employer, the player is
entitled to compensation under paragraph 1 here above, any remuneration paid to
the player by another sporting employer for the same activity during the period
corresponding to the term set out by contract shall be deducted from the said
compensation.®

Therearefour situationsthat generate compensation according to article
27, paragraph 1:4
- Dismissal with just cause promoted by the sporting employer;

- Termination with just cause upon the initiative of the sporting player;
- Undue dismissal (without just cause);
- Undue for termination upon theinitiative of the player (without just cause).

In these situationsthe party that caused or unduly promoted termination
shall be deemed civilly liable by virtue of the damage deriving breach of contract.
Compensation may not exceed the value of the considerations that might be due
should the labour contract be terminated upon its expiry.®

8 Other relevant legal provisions on this issue are: articles 28, 29 and 30, that, correspondently,
establish as follows:

“Article 28 — Termination by the employee

The compensation provided for in article 18 shall not take place in case the sporting labour contract
is terminated with just cause by the employee”.

“Article 29 — Communication of contract termination

1-The effectiveness of asporting labour contract termination depends upon the communication to
the entities that perform the compulsory registration of the concerned contract under article 6.

2 —The communication must be made by the party that promoted termination, and it shall refer the
contract termination option that has been adopted. “.

“Article 30 — Arbitration agreement

1—For purposes of settlement of any labour disputes arising from the sporting labour contract, the
recourse to arbitration may be decided by the associations representative of the employers and the
sporting players pursuant to Law No. 31/86, of 29 August 1986, by way of granting exclusive or
prior powersto officially recognised joint arbitration committees, under Order in Council No. 425/
86, of 27 December 1986.

2 —The agreement establishing recourse to arbitration as provided for in the preceding paragraph
shall provide the powers of the joint arbitration committee and its composition.

3 — Is deemed competent under paragraph 1 of this article any arbitration committee or tribunal
already existing on the entry into force of this Law, provided its powers derive from the agreement
that determined its setting up”.

4Which refers to subparagraphs (c) and (d) of article 26.

5 According to the Constitutional Court (Decree No. 199/2009, of 28 April 2009, published in the
official journal Diario da Republica, 2.2série, n.° 105, of 1 June 2009, pages 21 914 — 21 918) the
provisions laid down in article 27, paragraph 1, of Law No. 28/98, of 26 June 1998, are
unconstitutional to the extent that they violate the principle of equality enshrined in article 13 of
the Constitution by stipulating that, in case of termination with just cause upon the initiative of
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Just for purposes of analysis let us concentrate on the fourth possible
occurrence: the undue of termination of contract upon the initiative of the player.

As shown, alimit has been fixed for compensation even in this case:
compensation may not exceed the val ue of the considerationsthat might be dueto
the player should the labour contract be terminated upon its expiry.®

Wewill seefurther ahead the possibleimpact of thisrulewhen confronted
with article 17, paragraph 1, of FIFA Regulations on the Status and Transfer of
Players.

4.  The relevant FIFA and portuguese sport rules

FIFA Regulations on the Status and Transfer of Players were transposed, in totu,
into the regulations of Federacdo Portuguesa de Futebol (FPF)” and into the
regulations of Liga Portuguesa de Futebol Profissional (L PFP).2

In the case of FPF, we are dealing with a non official Portuguese
version.®

The competitions organised by LPFP are, even when considering the
Portuguese law, akind of FPF competitionsand, therefore, they remain subject to
the above referred sports rules.

the player, the compensation due «may not exceed the val ue of the considerationsthat might be due

to the player should the labour contract be terminated upon its expiry»

6 Some questions may arise when we consider the terms of the Collective Labour Contract entered

into the Professional Football League and the Professional Football Players Union.

In fact, subparagraph (€) of article 39 stipulates that cancellation upon the player’s initiative

without just cause gives rise to termination of contract, where duly provided for in the contract.

In this case, article 46 states as follows:

1 Theplayer'sright to terminate the contract in force unilaterally and without just cause may be
provided for in the sporting labour contract by way of payment of a settled compensation to
the club.

2 Thecompensation value may be defined or liable of definition on the basis of criteriaduly laid
down for that purpose..

3 The effectiveness of the termination depends upon the actual payment of the compensation
or payment agreement.

4 The deposit of the compensatory amount with the L PFP shall have a release effect.

" Portuguese Football Federation.

8 Portuguese Profissional Football League.

9 FIFA Regulations on the Status and Transfer of Players, disclosed in the Comunicado Oficial da

FPF(Official Release of the FPF), n.° 93, dated 6 September 2010.

The Release read as follows:

“We call the attention of the Ordinary Associates, Clubs, SADs and other concerned personsto the

fact that the enclosed text is a non official translation of FIFA's Regulations on the Status and

Transfer of Players, which shall enter into force on the 1% of October of thisyear. The reading of

this document does not exempt from visiting the FIFA website (www.fifa.com). The English

version shall prevail in case of dispute.

These Regulations are fully recognised by the FPF, and the compliance therewith is compul sory”.
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5. A curious (or delicate?) question

Article 13 of FIFA Regulations on the Status and Transfer of Players'® confers
specia dignity ontherespect of contract. Intheseterms, thisregulation reaffirms
afundamenta principle of Portuguese civil law onthe contracts, asalready referred
to.

Chapter IV of the FIFA regulations comprises the rules concerning
maintenance of contractual stability between professionalsand clubs.In particular,
article 17 deal swith the consequences of terminating acontract without just cause.

Let's emphasize paragraph 1 thereof:

1. Inal cases, the party in breach shall pay compensation. Subject to the provisions
of article 20 and Annexe 4 in rel ation to training compensation, and unless otherwise
provided for in the contract, compensation for the breach shall be calculated with
due consideration for the law of the country concerned, the specificity of sport,
and any other objective criteria. These criteria shall include, in particular, the
remuneration and other benefits due to the player under the existing contract and/
or the new contract, the time remaining on the existing contract up to amaximum
of fiveyears, thefeesand expenses paid or incurred by the former club (amortised
over the term of the contract) and whether the contractual breach falls within a
protected period.

These provisions lay down an obligation to compensate and — really
relevant to our approach - the criteriafor the calculation of such compensation.

Clearly, one of the criteriaisthe domestic law (shall be calculated with
due consideration for the law of the country concerned).

Onthisparticular criterion—the consideration for the law of the country
concerned —, Portugal offers a good case study.

As aready said, compensation may not exceed the value of the
considerations that might be due to the player should the labour contract be
terminated upon itsexpiry.

Portuguese courts have already experienced the opportunity to interpret
that compensation limit, established in article 27, paragraph 1, of Law No. 28/98.

It wasin the so-called “ Case «Zé Té».** The Supreme Court declared
that some ruleswere null and void —article 50, paragraphs 1 and 2, and article 52,
paragraph 1, of the Collective Labour Agreement concluded between the
Portuguese Professional Football League and the Professional Football Players
Union.

Article 50 of the Collective Labour Agreement provides asfollows:
«Thefootball player’sliability in case of termination of contract without just cause

10 “Respect of contract

A contract between aprofessional and aclub may only be terminated upon expiry of theterm of the
contract or by mutual agreement”. Another sign of the relevance of this core principle can befound
in article 1, paragraph 3(b).

1 Acordao do Supremo Tribunal de Justica, de 7 de Margo 2007.
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1 — Where the just cause adduced under article 43 is declared unfounded on
grounds of lack or inadequacy of the alleged facts, the player is obliged to
compensate the club or the sporting society in an amount not less that the val ue of
the considerationsthat might be due to him should the contract be terminated upon
itsexpiry .
2—Where, by virtue of termination of the contract, the employer endures damages
exceeding the value of the compensation fixed in the preceding paragraph, he
shall be entitled to lodge the competent lawsuit for compensation, without prejudice
of the termination effects.»

The Supreme Court supportsits decision by saying:
“As stated by the magistrate, paragraph 1 of article 50 provides for a minimum
limit of the compensatory quantum due to the employer by the player having
terminated the contract without just cause; furthermore, the same paragraph
establishes that quantum regardl ess of the damages endured by the employer asa
conseguence of breach of contract on the player’s part. Indeed, according to
paragraph 1 of article 50, the player dwayshasthe obligation to pay to the employer
a compensation, the value of which may never be less than the value of the due
considerations. This represents a less favourable regime to the player than the
onelaid down in article 27, paragraph 1, of Law No. 28/98, not only because the
latter does not provide for a minimum limit of compensation to be paid to the
employer, but also because it subjects the right to compensation to the actual
existence of damages.
Furthermore, itsillegality iseven starker when considering the provisionslaid down
inarticle 50, paragraph 2, which alowsthe possibility for the compensation quantum
dueto the employer to be higher than the due consideration value, i.e. the maximum
limit fixed in paragraph 1 of article 27. In fact, it allows that entity to demand a
compensation higher than the due considerations in case it has endured damages
of a higher value than that of the said considerations. The compensatory regime
set out in article 50 becomes thus less favourable to the employee than the one
provided for in paragraph 1 of article 27, which brings out the said illegality and
causes admissibility of the appeal inthis particular part.
Article 52 refersto the “requirements for the player’s sporting untying in case of
termination on hig’her initiative”. Paragraph 1 of the said articlereadsasfollows:
“1 —Without prejudice to the dissolution of a binding contract in the scope of the
labour legal relationships, the player’s participationin official competitions under
athird club during the season in which the sporting contract was terminated upon
the player’sinitiative shall depend upon the recognition of just causefor termination
or upon the club agreement thereto.”

The Supreme Court has decided that this rule is contrary to article 47,
paragraph 1 (Freedom to choose a profession and of accessto the public service)

2 Which reads as follow: Everyone has the right to choose a profession or type of work freely,
subject to thelegal restrictionsthat areimposed in the collective interest or the restrictionsthat are
inherent in a person’s own capabilities.
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and article 58, paragraph 1 (Right to work), of the “Constitui¢do da Republica
Portuguesa — CRP” (Portuguese Constitution).

In what concernsthefirst aspect, the Supreme Court decreed that “itis
indisputably clear that the instruments governing the collective contracts may not
set out restrictionsto theright of freedom to choose aprofession in itstwo-folded
nature of freedom of choice and freedom of pursuing a profession”.

In what concerns the other constitutional rule®, the Supreme Court

further affirms:
“Nodoubt israised asregardsthefact that article 52, paragraph 1, of the Collective
Labour Contract, as concluded between the Portuguese Professional Football
League and the Professional Football Players Union, imposes arestriction to the
freedom of pursuing a profession by making the player’s participation in official
competitionson behalf of athird club during the season inwhich he/sheterminated
the sporting labour contract on his/her initiative subject to recognition of just cause
for termination or to the club agreement thereto, although the labour binding has
ceased to exist”.

This important case-law was analysed by Jodo Leal Amado, Sports
Labour Law professor in Faculdade de Direito da Universidade de Coimbra.'4

According to thisauthor “ Anyway, pursuant to the decree of the Supreme
Court of Justice, the current legal framework on thismatter isclear and unambiguous:
the football player who has terminated his/her contract ante tempus, without just
cause, shall only beliablefor uptothelimit corresponding to the due considerations,,
ex vi art. 27 of Law No. 28/98.

In summary, the price to be paid by the player in order to become free
from the contract tying may not exceed the value corresponding to the due
considerations. “ Thisisthe unsurpassed maximum limit for the compensation ligbility
which the outgoing player may beliablefor”.

13 Article 58, paragraph 1: Everyone has the right to work.
14 Desporto& Direito.Revista Juridica do Desporto, Ano IV, Maio/Agosto 2007, n° 12, 501-517.
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Introduction

The athletic activity in Romania is regulated by Law no. 69/2000* on physical
education and sports. Thislaw acknowledges, among other things, theimportance
of professional sportsand aimsto create the foundation of the organisational system
for the development of the activities associated with it.

From the definition given to the professional athlete? in article 14 para. 2
of thelaw, weidentify the categories of contracts, which may regulate hisrelations
with asportsstructure, namely: theindividual labour contract and the civil contract

* International Sports Lawyer, LLM International Sports Law ISDE, Madrid and Master Il —
Centre du droit du sport — Marseille.

! Published in Official Gazette no. 200 from 9 mai 2000; modified by OUG no 240/2000, OUG no
56/2001. O.G. no 7/2001, Law no 610/2001, Law no 345/2002, Law no 414/2002, Law no
221/2003, OUG no 64/2003, Law no 194/2004, Law no 472/2004, OUG no 119/2005, Law no
293/2005, OUG no 205/2005, Law no 241/2007, Law no 34/2009, OUG no 77/2009, Law no
77/2010, OUG no 15/2010.

2 Areto be considered as professional athletesthoughtswho, for practicing acertain sport, conclude,
according to law, with the club were they are licensed, an individual labor contract on adetermend
period obtaining the professional sportsmen licence.
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(convention). We notice that the |awmaker givesthe partiesinvolved in the sports
activity an option right regarding the choice to express the manifestation of their
will, which can take the shape/lembody a certain type of contract.

Although the choice might seem purely formal at first, however, under the
applicablelegal regime, the option to conclude one contract or the other generates
differencesin the devel opment of the contractual rel ations between the professional
athlete and the sports structure. The applicable legal regime differences, at least
regarding social insurances and protection of professional athletes, have al so been
noticed by the lawmaker, which, by Law no. 124 of 6 May 2006, modified Law no.
69/2000, added para. 3 of art. 14, according to which,” he professional athlete,
who concluded acivil convention with asportsstructure, isalso ensured, on request,
the participation in the payment of the contribution to apublic or private pensions
system, pursuant to the law.”

Major differences can also be noticed in the theoretical interpretation of
such contracts. Therefore, if thecivil convention generally fallsunder the provisions
of the Civil Code, and especially under the specific regulations of the sportsbranch
in which the parties activate, the individual labour contract is subjected to the
regulations corresponding to the L abour Code, to the Collective Labour Contract
concluded at national level, to the collective labour contracts at thelevel of sports
branch or unit (if any) and to the special regulations issued by the National
Federations and Professional Leagues in the branch in question. Moreover, the
reports between the contracting parties also present significant differences.

Therefore, in case of concluding a civil convention,® the parties are
contractually equal, the athlete standing as self-employed, with all consequences
arising from this status. However, the subordination specific for certain work
relationsis ensured by the sports regulations, considering the nature and purpose
of the sport activity.*

In case of work relations’ existence, by conclusion of anindividual labour
contract, the employee’s (athlete’s) subordination towards the employer (sports
entity) is based primarily on the concluded contract itself, and secondly on the
sports regulations. In such a circumstance, the contractual relations are much
more rigorously regulated, and the provisions of the sports regulations on the
conclusion, execution, amendment, termination of the contract are completed by
the provisions of the labour law, the latter also having fiscal and social security
implications.®

8 Thejurisprudence and the fiscal authorities consider that thiskind of contract is possible only for
an occasional, unique activity and not for regular activities performed on undetermined term or
longer than that activity requires.

4 The Fiscal National Authority expressed clearly its decision, during 2010, by sanctioning the
football clubsfor hiring professional athletes, accouters, drivers, electriciansetc. on civil conventions.
According to ANAF, “the professional athletes shall not be hired on civil conventions, which might
be concluded only for occasional activities, and not for lateralsones”.

5 The contributors who obtain incomes from civil conventions could choose between an taxation for
independent activities or taxation of incomes obtained from other sources.
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Concerning the object of thisstudy, | appreciatethat the contractual stability
in the field of the contracts concluded between the professional football players
and the sports clubs can be regarded as a particular application of the general
principle regarding the security of the legal circuit. Therefore, in case of such
contractual relations, it can also be distinguished between the static security of
suchlegal relations(involving the stability of therelationsarising from such contracts
which isensured by certain means of publicity, aswell as by specific sanctions of
civil or sportsnature) and the dynamic security (regarding thefacility of conclusion
of such contracts and manifested by encouraging the establishment of such legal
relations based on regulations on the assurance of the equity and stability of the
contractual relations).

Considering such circumstances, the clarification and definition of the
individual labour contract (ILC) according to the Labour Code and of the civil
convention pursuant to the provisions of the Civil Codeisrequired, asfoundation
of thisanalysis. The following step for the clarification of contractual stability in
thisfield isrepresented by the specific aspects of the termination of work relations
infootball, with the particularity that such conventions are subjected to thelaw, in
thiscaseto the Labour Code and to the Civil Code, so that multiple aspectswill be
analysed in the first subchapter.

The method for compensations calculation, will also be analysed, as a
consequence of the termination of the contractual relations between the players
and the clubs, exemplified with several cases settled by the Romanian Football
Federation (FRF), aswell as by the Romanian Professional Football League (L PF).

The final section consists of a conclusion regarding the termination of
professiona relationsat national level inrelation to those established by FIFA inits
regulations.

1. Individual labour contract. Civil convention

Regarding the assurance of the contract’s stability in the analysed field, the

investigation of such conventiona instrumentsisimportant at least fromthefollowing

aspects:

- the definition and regulation thereof — with direct implications on the
applicablelegal regime;®

- the characteristics determining the specificity of the legal reports arose

therefrom,

- the contents thereof given by the nature of the provided activity;

- the requirements which must be met at the conclusion thereof;

- the modification of such contracts.

6 The direct consequences of civil conventions exclusion from the application of the labor law
regulationsand also of thefiscal legislation applicableto thelabour relations determined aimportant
number of employers to take into account and even to choose this alternative in relation with the
emplyees.



222 Geanina Tatu

1.1 Definitions. Regulations

The organisation of football, as a sports branch recognised at national level, is
performed, primarily, within the general framework set forth by Law no. 69/2000
on physical education and sports, and secondarily by the specific regul ations adopted
by the bodies having competences in the football field. To this end, we consider
the statutes and regulations adopted by the Romanian Football Federation (FRF)
assolefootball authority acknowledged by theinternational bodiesand established
pursuant to the sports law, and by the Romanian Professional Football League
established pursuant to Law no. 69/2000 with responsibilitiesin the organisation
and development of the Romanian First League (Liga |) national football
championship.

The provisions regarding the individual labour contracts or the civil
conventions concluded between the football clubs and the professional football
playersare found inthe“ Regulation on the status and transfer of football players’
(RSTJF) adopted by the Executive Committee of FRF, and applicablefor dl football
divisons.

Assuming the general regulation of Law no. 69/2000, RSTJF specifiesthe
parties’ possibility to opt either for the conclusion of anindividual labour contract,
or for the conclusion of acivil convention. Thus, in the definition of thetermswith
whichtheregulationisoperated, point 18 specifiesthat theterm“ contract” signifies
either theindividual labour contract, or the civil convention. However, considering
the specificity of each contract, their regulation is performed separately — art.11
refers to the individual labour contract and art.12 to the civil convention. If the
regulation failsto specify the type of the contract, the provision in question shall
apply to both.

The provisions of RSTJF regarding theindividual labour contract shall be
completed by thelabour legidationin force, and the employee’s (professiona football
player’s) rights provided therein cannot beinferior to those provided inthe collective
labour contract concluded at national level.’

The individual labour contract enjoys a regulatory definition outlined in
art.11 of RSTJF: “The individua labour contract is the contract based on which
the player undertakes to participate in the training process and in official games
within a sports structure in exchange for being awarded certain financial and
material rights. The club undertakesto ensureto the player the necessary conditions
for the development of his activity, to pay his salary and other financial rights, in
relation with the quality and results of the provided work, pursuant to the contractual
clauses, and to pay all other contributions, pursuant to the law.”

" The professional |eagues negotiate and conclude collective labor contracts accordingly to thelaw
(Law no 130/1996 regarding the collective labor contract). According to the law regarding the
collective labor contracts, the last one is the convention concluded between the patron or the
employers organization and the employees represented by the trade-unions or another way
determined by law regarding the agreed clauses on the labor conditions, the remuneration and also
other rights and obligations deriving from the labor relations.



Compensation in case of breach of contract in romanian civil law 223

It isnoted that this definition is objectionable, in theory, under two aspects.
Ononehand, itistoo broad, asit refersto “financial rights’ (which include, apart
from the salary, game bonuses, various objective or performance allowances),
given that only the salary payment is essential for an individual labour contract,
and onthe other hand it refersto the possibility of granting certain “ material rights’,
a phrase which contradicts the theory according to which the salary is expressed
exclusively inmoney.

The specificity of sports law, as well as the ascertained practice of
remuneration of professional players (irrespective of the chosen contractual form)
regqueststhe need to broaden the classic definition of theindividual |abour contract
in thefootball field and to adapt it to specific requirements.

Regarding the civil convention,? art. 12 of RSTJF definesit asbeing “the
written will-agreement between afootball player and aclub affiliated to FRF/AJF
concerning either mutual rights and obligations arising from football practicein
trainings and competitions. The rights and obligations are similar to those arising
from the individual labour contract, with the difference that they do not create
work relations.”

The civil convention in the sports areais also excluded from the field of
classic work relations by the provisions of art. 12 para. 2 RSTJF: “The civil
convention does not have as effect the acquiring of the quality of employee, and
the players concluding such acontract with aclub do not benefit of social security
rights, or of therights provided by thelegidation on the protection of the unemployed.
The provisions of thisregulation on labour contracts, except for those against its
nature, are applied, by analogy, for the conclusion and execution of the civil
convention.”

1.2 Term of the contracts concluded between the football clubs and
professional football players

The Labour Code’® establishes, as principle, thefact that alabour contract isusually
concluded for anon-determined period, and the exception will beexpresdy provided
by the law. To this end, art. 81 of the Labour Code lists the cases when the
determined term of the contract is allowed.

Based on the hypothesis specified under letter €) (,,in other cases expressly
provided by special laws’), RSTJF sets as a rule the conclusion of the labour

8The Law no 577/2003 abrogated the articles regulating the civil convention for the services
providers from the Law no 130/1999 regarding some protections measures for the working people.
As consequence, the only legal bases of the civil convention isthe common law: the Civil Code —
the only regquirementsimposed by the law are: a certain enterprise and a determent period of time.
It does not exist requirements on the written form, meaning that these conventions might be
concluded also in oral (like simple contracts solo consensus).

® The Labor Code has the character of aspecial law related to the Civil Code as regarding the labor
- specialia generalibus derogant. So, the regul ations governing the labor rel ations are established by
labor law and in cases where there are no provisions, the civil law shall apply (according to the art.
295 Labor law).
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contract for a determined period by regulating the minimum and maximum term

thereof, any exceptionsfrom thisdisposition being strictly prohibited.

Therefore, anindividual labour contract in thisfield can have as minimum
term the period between its conclusion and the termination of the competition year
in question, and as maximum term, aperiod of fiveyears. If theindividual labour
contract does not expire within one of the transfer periods set forth by FRF, the
players in question are entitled to unilaterally terminate the contract during the
final transfer period prior to contract termination, thisbeing considered ajust cause
for admitting requests. A player undergoing such a situation, who did not practice
the right to unilaterally terminate the contract, shall be entitled to register with
another club only inthe following transfer period.

RSTJF also establishes the determined terms of certain individual labour
contracts, considering the specific characteristics thereof or the situation of the
contracting parties. Therefore:

- in case of temporary transfers, the minimum term of the contracts can be
fromtheir entering into force and until the end of thefirst and second half of
the championship.

- players under 18 years can conclude contracts for a maximum of 3 years,
but which cannot exceed the junior period, otherwise the contract shall be
rightfully terminated. A player can have the statute of junior between the
ages of 11 and 19. Therefore, a contract concluded by aplayer between the
ages of 16 and 18 can be concluded for a maximum period of 3 years, and
when the player turns 19, the contract isrightfully terminated, being possible
to conclude anew contract with the same club or with adifferent clubin the
general conditions.

The derogation from the regul ations of common law in thefield of labour
relations, regarding the term of the contract, isrequired by the specificity of sport,
the shorter activity period of professional football playersin comparison to other
categories of employees, the accentuated mobility of the labour market in the
sports field, as well as the need to protect the career of professional football
players by the possibility of successive transfers regarded as foundation of their
professional affirmation.

These provisions are also applicable to the civil convention concluded in
the sportsfield.

1.3 The contents of the individual labour contract and of the civil
convention®

Theindividual labour contract of professional football players must include general
elements, provided under art. 17 of the Labour Code, as well as certain special

10 “Having stated the aforementioned, the Chamber wished to highlight that in order for an
employment contract to be considered as valid and binding, apart from the signature of both the
employer and the employee, it should contain the essentialia negotii of an employment contract,
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elements specified in the sportslegislation.

Apart from the general requirements, applied to an individual labour
contract, RSTJF also provides certain special requirements, which it must meet
(requirements which must also be met in case of concluding acivil convention):
a) to be concluded in standard form, agreed by FRF;

b) to be concluded for a determined period;*

C) not to exceed, as the case can be, the junior or temporary transfer period;

d) to include financial clauses (salaries, indemnifications, fees, awards, etc)

€) to be drafted on computers, typed or handwritten;

f) to be registered with the club and to bear the conclusion date;

) to be signed by the parties and to bear the club’s stamp. The player’s signature
must be affixed on each page;

h) to be submitted (with the competent bodies) in at |east two original counterparts,
of which one remainsin the records of the competent body.

Type of work2 —it isan essential element of theindividual labour contract,
and in sportslaw itisparticularly important in the qualification thereof. Generally,
this element can only be modified by agreement of the parties or in the cases
provided by the law. In my opinion, in the football field, this contract’s essential
element cannot be modified by agreement of the parties, its modification triggering
the termination of the convention.

Thisfact arisesfrom the specific characteristics of the activities provided
by the professional player, aswell asfrom the configuration of the conditionsfor
the contract’s conclusion and registration. Therefore, the professional football
player’sactivity isstrictly delimited by participating in thetraining processandin
official gameswithin asportsstructure. The changing of the type of work wouldn't
offer efficiency to the contract concluded in this manner, also considering the fact
that it is developed between the parties having a certain quality (sports structure
and professional foothall player), being registered with the authorised bodies and
producing effects precisely because of the type of work. The changing of the type
of work automatically modifies the regime of such contract, and it can no longer
be considered a specific labour contract between the football club and the
professional football player.

Place of work —this essential element of theindividual labour contract is
also subordinated to the specific characteristic of the football activity. By the

such as the parties to the contract and their role, the duration of the employment relationship, the
remuneration”. (Decision of The Dispute Resolution Chamber of FIFA passed in Zurich, Switzerland,
on 22 July 2010).

11 The civil convention had been regulated in details by the Law no. 130/1999 regarding some
protections measures for the working peolpe. This law clearly stated that civil conventions could
be concluded only for activities not exceeding 3 hours per day on a month. But these stipulations
were abrogated by the Law no 577/2003.

2 Regarding the labor provided by the employee, art. 15 from Labor Code stipulates“it is prohibited,
under absolute nullity, to conclude anindividual labor contract having asobject anillegal orimmoral
activity.
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specification of the obligation of the professional foothall player to participatein
official games, a mobility clause is deemed as inserted, considering that these
games can take place in various places in the country or abroad. Generally, the
training process takes place in the club training centre (thus, at the employer’s
office), but in certain situations the training is performed in other places (friendly
matches played away, training camps, etc). Themobility clause, evenif not expresdy
provided, is understood considering the specific characteristics of the provided
activity, and taken into account in view of establishing a satisfactory saary.

1.4 Conclusion of the individual labour contract and of the civil convention

We can divide the requirementsfor the conclusion of such contractsin thefootball

field intwo categories:

A)  Genera reguirements, which are common for any conventions — capacity,
consent, object, cause.

B)  Specia requirements specific for the contracts in the field: quality of the
parties, prior notification.

A) Regarding general requirements, asthey are common for any contract,
they do not need any additional explanations. However, regarding the capacity to
conclude alabour contract, RSTJF providesthat “aplayer can directly conclude a
contract if he turned 16 years of age” and “under penalty of absolute nullity, the
clubs are not entitled to conclude contracts with minors under the age of 16 or
with the persons under interdiction as a consequence of aienation or mental
incompetence” (art. 10, para. 5 and para. 6). These provisions are applicable in
case of professional players. In conclusion, the full working capacity in case of
professional football playersis acquired when turning 16 years of age.

B) Regarding specific requirements, the following mentions are needed:

- guality of the parties — the legal working relation in the football field isa
qualified legal relation, inthe sensethat, in order to concludeavalid labour
contract, the parties must have a certain quality;

- prior notification—RSTJF enforceson football clubs aseriesof obligations
prior to concluding an individual labour contract with a certain player.
Therefore, aclub, which wishesto conclude a contract with a professional
player, must previously notify, inwriting, the player’s current club, prior to
starting the negotiations with the player.

In case of concluding anew individual labour contract with aplayer, RSTJF
also establishes a “self-information” obligation of the club, consisting of the
“obligation to perform all required researches, studies, tests and/or medical
examination or to perform any action it deems necessary, prior to signing the
contract, otherwise being responsible for paying the obligations undertaken by
means of the contract”. Therefore, the validity of atransfer contract or agreement
cannot be conditioned by the result of a medical examination and/or by the
procurement of the work permit.
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1.5 Modification of the individual labour contract and of the civil
convention®?

Asshown above, | believe that the modification of theindividual labour contract
regarding the type of work cannot intercede. As a specific institution of the sports
law, with applicability inthe studied field, theinstitution of thetransfer isprovided
in RSTJF.

The transfer of football players consists of their transition from the club
they are licensed at to another club, with the approval of the players and of the
two clubs. The players' transfer can be temporary or final.

2. Termination of the individual labour contract** and of the civil
conventions

The methods of termination of the contractual relationsin football provided in the
“Regulation on the status and transfer of football players’ could be classified as
general or specific.

2.1 General methods
Pursuant to art. 18 point 1, irrespective of the fact if they are founded on an

individual labour contract or on a civil convention, “the termination of the
contractual relations takes place in the following ways:

1. at the termination of the term for which they were concluded;

2. by agreement of the parties specified in the contract or expressed
subseguent to the conclusion of the contract;

3. at the initiative of either party, in compliance with the regulation;

4, in other manners concluded by the law”

In case of the rightful termination of the work relations, the parties can
agree on the extension of such relations by concluding a new contract.

This case of contract termination is a consegquence of the “expiration” of
theterm for which it was concluded, as aconsequence of the pre-existing agreement
of the parties, performed at the moment of the conclusion thereof. The“ expiration”
of theterm produces as effect the automatic termination of the contractual relations

13 Because the labor contract bases on the parties will, its clauses have to be respected, entailing a
labor stability. Any change of the contract’s clauses, according to the principle of legal simetry,
shall be done also on this way, respectively by the will of the same parties, and the contract
termination shall take place only according to the establieshed cases and in respect of the legal
conditions and proceedings.

14 Art. 55 of the Labor Code stipul ates the way in which the termination of the contractual relations
takes place:

- at the termination of the term for which they were concluded;

- by agreement of the parties at the established term;

- specified in the contract or expressed subsequent to the conclusion of the contract;

- at the initiative of either party, in compliance with the clauses and the legal regulation.
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between the club and the player, not being necessary the issuing of adecision by
the employer, the only regulation’srequirement isthe notification of the organising
body (FRF/LPF) by any of the parties.

Pursuant to the provisions of the regulation, the term must expire within
one of thetransfer periods established by FRF. Thefailureto observethisregulation
and the expiration of the term outside the transfer periods entitles the players to
unilaterally terminate the contract during thefinal transfer period prior to contract
termination, which represents a just cause.

In case of terminations of work relations during the validity term of the
contract by agreement of the parties, “this can be performed in writing, in an
explicit and unequivocal manner” and shall be ascertained by a decision of the
competent commission. Furthermore, the parties must specify the agreed manner
for theliquidation of mutual obligations.®™

Asthe contract concluded between the partiesis a consensual contract, it
isvalidly concluded by performance of thiswill-agreement. Considering the principle
of legal symmetry, the relevant legislation and the “ Regulation on the status and
transfer of football players’ also specify the possibility of terminating contractual
relations by means of this agreement of the parties, irrespective of theterm it was
concluded for.

The performance of thiswill-agreement can interfere during the execution
of the contract and from the initiative of either party. In this sense, any clause
inserted in the individual 1abour contract or in the civil convention by which the
club reserves the right to terminate the labour contract at any time shall be
considered inefficient.

Astheindividual labour contract or the civil convention between aplayer
and aclubisgenerally concluded for adetermined period, it cannot be terminated
by the unilateral will of one party before the term for which it was concluded,
except for the cases and with observance of the requirements set forth in the
“Regulation on the status and transfer of football players’ - article 18, point 10.

2.1.1 The player

The player can terminate the labour contract from his own initiative, for solid
reasons excluding hisfault, otherwise he shall haveto pay damagesto theclub for
the unexpected termination of the contract.

In the first case, the player’s right to request the termination of the
contractual relations with just cause can be performed if he proved that he was

5 The termination of the labor contract according to the common law see A. TicLea, Labor Law,
Bucarest, Legal Universe, 2010; A. TicLeanu, Labor law jurisprudence, Bucarest, Legal Universe,
2010.

16 A clause like thisis similar to the abusiv clause from the contract concluded between consumers
and merchandisers, prohibited in the contractual relations by Law no 193/2000 regarding the
abusive clauses from the contracts concluded between the menchardisers and consumers, modifyed
by the Law no 161/2010 and republished in the Official Gazette no 305 from 18 April 2008.
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not actually used in at least 10% of the club’stotal official matches throughout a
competition year.

As no definition of the term “actual use” exists, questions arise such as,
does “actual use” mean the actual presence of the player on the playing field or
does it also include the player’s presence on the bench or which would be the
playing duration per game so that the actual use of the player is considered?'’

Therefore, the calculation of the percentage of 10% shall be assessed by
the competent commission invested with the settlement of the player’s request
regarding the litigation, cal culation which excludes the games he was suspended
from or was not able to participate in for medical reasons.

Under penalty of the termination of such right, the player must submit the
regquest within amaximum of 15 daysas of the date of thelast official game of the
competition year in question.

The second reason provided by the regulation for the unilateral termination
by the player for just cause consists of the club’sviolation of the abligation to pay
to the player his contractual rights for a period exceeding 60 days.

The legal grounds provided under this paragraph is represented by the
failure to perform for a period exceeding 60 days of the obligation undertaken by
the club towardsthe player by the conclusion of simultaneous obligationa relations.

Theregulation usestheterm “ contractual rights’, whichincludeall financia
rights due to the player, namely sal aries, indemnifications, fees, awards, etc.

In relation to the activity developed by the player, the contractual rights
(salary) are an essential element of the concluded contract, a component of the
obligations undertaken by the club and of thelegal cause of the player’sobligation
and represent the entirety of the money rights due for the provided activity.

The club’smain obligation isto pay the contractual rights of the player in
guestion for the payment of the salary rights, in consideration for the activity
performed by the player. The club cannot avoid its obligation by invoking the lack
of funds, due to the primary character of the payment of salaries to players, as,
pursuant to thelegal regulationsin force, salariesmust be paid before any monetary
obligations, therefore theinvocation of such administrative or financial aspects, or
the dysfunctions thereof (especially the lack of monetary funds necessary for the
payment of the salaries) cannot affect the existence or amount of the salaries
guaranteed by the Constitution.

To protect the player’s contractual rights, but also to ensure contractual
stability, the performance by the player of thismanner of unilateral termination of
the contract is affected by alegal term exceeding 60 days, within which the club
did not perform the payment obligation, but also by a requirement, namely the

17 \We consider that the expression “effectively used” should be seen from the perspective of the
player’s obligations according to the labor contract signed or to the civil convention. So, aslong as
the contractual obligationsrefer not only to the player’s performancein the official matches, but to
amore big area, which involves the training participation, the friendly matches, cantonments, the
effectively involve of the player implies al so these aspects, and that rule shall not be applied only
to the case when the player is not used a certain period of time in the official matches.
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performance of the contractual obligations undertaken by the club.

Unlike the first case of unilateral termination provided in favour of the
player, which can only be performed at the end of the competition year, in this
case the player can exercise hisright after more than 60 days as of the date when
the club’s obligation becomesdue.

Theclub’'sobligationto pay all contractual rightsand the player’sright of
unilateral termination under such conditionsis also valid in case of “acceptance
without reserves of a part of the salary rights or the signing of the payment
documentsin such circumstances does not signify the waiver by the employee to
the salary rights due to him in their entirety, pursuant to the legal or contractual
provisions’ (art. 170 Labour Code).

Thisinterdictiontowaive suchrights, inwholeor in part, are measuresfor
the players’ protection, meant to ensure the unconfined practise of hislegitimate
rights and interests within the contractual relations concluded with the football
clubs, in order to shelter them from the consequences of any abuses or threats
from the employers. Such a measure for the players’ protection must not be
regarded asaprivilege, aslong asit isjustified in the consideration of the situation
of acertain social class denouncing such a protection.

Paragraph 2 of art. 18 point 10 could be interpreted in the same way; it
states “within 60 days from the due date, if the presented evidence show that
the player collected at least 75% of the due contractual rights, associated to
the competition year in question, the commission shall pronounce a decision
by which to obligate the club to pay the due amounts within 5 days from
decision communication” .

Therefore, thistermination caseis subjected to the following conditions:

- the player’s due contractual rights have been paid at least in proportion of

75%,

- the unilateral termination is performed at the end of the competition year,
- the player performs the termination 60 days after the due date of the
club'sabligation.

The club’s obligation for the integral payment of the contractual rights
towardsthe player isalso valid if the player collected during the competition year
apart of his contractual rights, namely a percentage of at least 75%. In view of
guaranteeing the player’srights, the regul ation allowsthe unilateral termination by
the player within 60 days from the due date of the club’s payment obligation.

In this case, the contractual relations are terminated as of the date of the
decision acknowledging thefailureto perform by the club of the payment obligation
of the outstanding amounts within 5 days from the date of the previous decision
establishing the existence of thisdebt, which falls upon the club.

Both situations provided under art. 18 point 10 and analysed above—namely
the failure to pay by the club of the salary, game premiums, indemnifications or
other financial rights, as well asif the club fails to provide the player with other
requirements, as provided in the contract, the player isentitled, after the due date,
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to notify the competent commission within the FRF, LPF or AJF, as appropriate.
In such circumstances, the player can request the payment of the outstanding
financial rights and the termination or continuation of the contractual reports.

Finally, thereason for which aplayer can unilaterally terminatethe contract
for just cause is the termination of the period for which the contractual relations
with the club were concluded, but thisterm expires outside the transfer period set
forth by FRF. In order to allow the players to start negotiations and conclude a
new contract with another club, the player in such circumstance is entitled to
unilaterally terminate the contract, after which the parties shall decide on the
manner of extinguishing the outstanding contractual obligations.

2.1.2 The club

The contract concluded between aplayer and a club is mandatory for both parties
pursuant to the general common law rules“thelegally executed conventions stand
as the law between the contracting parties’

The performance of the contract, from conclusion until termination, is
characterised by the exchange of mutual provisi onsbetween the contracting parties:
the interdependence between the player’s obligation to perform the undertaken
obligation and the club’s obligation to remunerateit.

The prerogatives awarded by the law are natural, considering that the
material meansfor the development of the activity and the financial meansbelongs
to the club, which undertakes the risk of its athletic and economic activity.
Considering that the player and the club are related by subordination, the club’s
power cannot be unlimited and must be exercised with observance of the players
rightsand dignity, without discriminative actions.

Apart from the provisions aiming to secure the player against the failure
to perform the contractual obligations by the club, the regulation establishes
protective measuresfor the club in relation with the player, which may lead to the
unilateral termination by the club.

Inthefirst case, regarding the reasons, which the club can usefor unilateral
termination, the unilateral terminationisconditioned by the player’ sabsencewithout
leave from trainings and official matches for a period exceeding 30 days.

The absence without leave is considered to be any absence, which is not
grounded on medical reasons or on certain player’s personal reasons and which
have not been communicated to the club. If this absence is ascertained for a
period exceeding 30 days, the club is entitled to terminate the contract. If, during
thisinterval, the player comes back for ashort period, taking part in trainings and
official games, which leads to the interruption of the calculation of the 30 days
period, but is followed by another absence for a period approaching the 30 days
period, without exceeding it, the club is entitled to apply disciplinary sanctions
without being ableto exercise theright of unilateral termination.

By the absence without leave for a period exceeding 30 days, the player
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failsto perform the main obligation undertaken by the contract concluded with the
club, namely the performance of the activity, which entitles the club to claim
compensations for the caused damage, accompanied by the termination of the
contract.

Regarding the second termination reason acknowledged in favour of the
club, itissimilar tothat provided for playersand analysed above. Procedurally, we
believe that this right acknowledged in favour of the club should be drafted in a
much clearer manner in asubsequent edition of theregulation in view of preventing
any abusive behaviour of the clubs, which would injurethe employees’ legitimate
rightsand interests. But afuturedrafting of the regul ation should provide an equitable
balance between the clubs' and the players’ interests.

In the current regulation, atermination from objective reasons for which
the player participated in under 10% of the club’stotal number of official gamesis
difficult.

The current drafting does not allow the analysis of the proportion in which
the player’s absence in the rest of the games is a consequence of the club’s
decision of not putting the player in the game and the proportion in which the
absence is a direct consequence of the player’s choice and behaviour.

Thelack of the decisions of competent commissionsregarding this matter
makes it difficult to answer to the vagueness of the current regulation regarding
this matter, so that it is the choice of the deciding bodies from the Romanian
football whether to admit aunilateral termination from the club for these reasons.

2.2 Special methods for the termination of contractual relations

A particular case of termination of the contractual relations is provided in the
Regulation under art. 13 point 5:

“The contracts concluded by players with clubs whose teams pulled back or
were excluded from the competition after the beginning of the championship
are terminated as of the registration date of new contracts concluded by the
players in question with other clubs. Such players can get registered with
another club at any time, except for the last six stages of the championship
in which the team of the new club takes part. Amateur players registered with
clubs whose teams pulled back or were excluded from the competition after
the beginning of the championship can request to be registered with ancther
club, similarly to professionals.”

This caseis actual in the Romanian football, considering the sanctioning
and relegation of three football teams from League 1, decisions, which were also
ascertained and maintained by TAS.

A second particular case of termination of the contract concluded by the
partiestakes place in case of the club’sfailure to perform the obligation to record
theindividual labour contract of the civil convention with the organising body (FRF
or LPF) within 45 days from contract signing, pursuant to art.15 point 1.
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Exceeding thisterm leadsto theinvdidity of the contract concluded between

the parties, aswell as of the addenda, as shown by art. 15 point 2:
“If, within no more than 45 days from conclusion, the clubs fail to record
with the competent body, pursuant to art. 15.5.1. and respectively art. 19.11,
the contracts concluded with the players, the appendixes and addenda thereto
or the transfer agreements, such documents lose their validity regarding the
registration or transfer of the players, but produce effects regarding the
financial obligations provided therein.”

Unlikethe procedural conditionsinwhich thetermination of the contractual
reports analysed above can intervene, this case is subjected to the condition of
failing to record the contract with the competent body by the club within no more
than 45 days. The failure to perform the obligation to record the contract leadsto
theinvalidity thereof, without exempting the club of the fulfilment of thefinancial
obligations undertaken towards the player.

3.  Analysis of the way compensation is calculated

According to the common law rules, which also apply in the contractual relations
concluded between playersand clubs, in case of failureto perform or inappropriate
performance of the undertaken obligations, the failed party (debtor) falls under
the obligation to pay damagesto the creditor.

Compensations are owed under the initial obligations, which form the
secondary object, as penalty, of the performance of the obligation in question.

Pursuant to the “Regulations on the status and transfer of players’, the
legd groundsentitling theentitled party (creditor) to compensationsarethe provisions
specified under art. 18 point 9.1 and 9.2, such grounds differing depending on
whether the unilateral termination without just cause takes place within the
protected period or outside the protected period.

The sole condition required for the application of these legal groundsis
“without just cause’. When establishing whether just cause exists or not, the
competent commissions analyse each case in compliance with the regul ations of
FIFA/UEFA . To thiseffect, without analysing theinternational regulationsdefining
this institution, we will limit our analysis to the compensations set forth as a
consequence of ascertaining the unilateral termination without just cause.

18 “The Chamber focused its attention on the cal cul ation of the amount of compensation for breach
of contract in the case at stake. In doing so, the members of the Chamber firstly recapitul ated that,
in accordancewith art. 17 par. 1 of the Regul ations, the amount of compensation shall be cal cul ated,
in particular and unless otherwise provided for in the contract at the basis of the dispute, with due
consideration for the law of the country concerned, the specificity of sport and further objective
criteria, including, in particular, the remuneration and other benefits due to the Claimant under the
existing contract and/or the new contract, the time remaining on the existing contract up to a
maximum of fiveyears, and depending on whether the contractual breach fallswithin the protected
period”. (Decision of The Dispute Resolution Chamber of FIFA passed in Zurich, Switzerland, on
21 May 2010).
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Art. 18 point 9.1:

“If the unilateral termination without just cause occurs within the protected

period, unless otherwise provided in the contract, the party proved to be at

fault shall be sanctioned as follows:

a) The club ... shall have to pay to the player a compensation representing
the total value of the financial rights due to the player until the
expiration of the contract, except for game and objective premiums.

b) The player ... shall have to pay a compensation to his former club,
the value of which is established by the competent commission, which
shall consider the following elements:

- the amount of the transfer compensation, or, as appropriate, of
the training, promotion and/or solidarity compensation paid by
the club at the registration/transfer of the player in question;

- 50% of the rights actually paid to the player up to the moment of
unilateral termination, without just cause, of the contract. The
player’s new club shall be responsible for the full and timely
payment of the compensation established by the competent body
by a final decision;”

A first remark is that, both for the club and for the player, apart from the
sporting sanctions (suspension, prohibition of transfers), compensations shall be
applied according to the cal cul ation method, which can be determined by the parties
by means of the contract concluded between them.

The parties' convention regarding the establishment of the owed
compensations must take place before the unilateral termination for the creditor;
thisconvention can aggravate, eliminate or limit the debtor’sresponsibility.

The parties can set the penalty amount per day of delay in the failure to
perform the contractual relations, and can include in the calculation of
compensations and game premiumsindemnifications and other financial rights.

When no contractual assessment (agreed by the parties) of the
compensations exists, the competent commission shall assessthe compensations.

If theclubisresponsiblefor the termination of the contract, the cal culation
grounds are represented by the total amount of the financial rights due to the
player until the expiration of the contract term, except for game and objective
premiums, thus the payment of the uncollected future earnings.

The cal culation groundsin case of the player’ sresponsibility ismuch broader
and includesthetransfer compensation or thetraining, promotion and/or solidarity
compensation paid by the club at the registration/transfer of the player in question
plus 50% of the contractual rights actually paid to the player up to the moment of
contract termination.

The compared analysis of the two calculation grounds shows that it is
much more aggravating and burdening in case of the player, as an expression of
thefootball bodies' effort to ensure contractual stability and to protect clubsagainst
the “migration” of playersto other clubs.
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Art. 18 point 9.2 * If the unilateral termination without just cause
occurs outside the protected period, and unless otherwise provided in the
contract, the competent commission shall obligate:

a) The club: to pay to the player a compensation representing the total
value of the financial rights due to the player up to the expiration of
the contract, except for the game and objective premiums;

b) The player: to pay to the club a compensation consisting of 25% of
the contractual rights actually paid to the player up to the moment of
termination without just cause of the contract, as well as the value of
the transfer compensation, respectively, the training/promotion/
solidarity compensation paid by the club at the player’s registration.
The new club shall be jointly responsible with the player for paying
the compensation.”

The termination without just cause outside the protected period leads to
the sol e obligation to pay the compensations, without sporting sanctions.

On the one hand, similar to the previous case, the cal cul ation grounds for
establishing the compensati ons owed by the club arethetotal amount of thefinancial
rights due to the player up to the expiration of the contract, except for game and
objective premiums.

On the other hand, the compensations due by the player are represented
by the percentage of 25% of the contractual rights actually paid up to the moment
of termination, plus the value of the transfer indemnification, of the training/
promotion/solidarity compensation paid by the club.

A compared analysis between the presented provisions of the Regulation
and the practice of the commissions with jurisdictional attributionsin thefieldis
limited because of thelow number of accessible decisions, and the contents thereof
do not detail the“agorithm”, the cal cul ation grounds considered by the competent
commissionswhen establishing the compensations.

Most decisions include a presentation of the case elements without the
decision being argued yet, asis the case of most decisions given by LPF in cases
including the calculation of compensations required as a consequence of the
unilateral termination of the contract without the sporting just cause.

Theoretically, the analysed jurisprudence showsthat, in case of invocation
by the player of the unilateral termination without just cause for failureto pay the
contractual rights, the considered calculation grounds are represented by the
financial rights— salary, bonuses (for winning the Championship, qualificationin
the Champions’' League, €tc).

For the observance of and compliance with theimpartiality principle, itis
necessary that, in the future, the commissions with competence in the settlement
of litigationsinvolving the establishment of compensationsto proceed to adetailed
analysisof the reasoning considered in the establishment of compensations, taking
into account their roleas*” legal bodiesin football” and thus meeting the requirements
and practice followed by FIFA.
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4. Termination of professional relations at national level in relation to
those established by FIFA in its regulations

The Regulation on the status and transfer of the football player adopted by FIFA
and implemented and the National regulations of the various National federations
contain provisions, which directly tend to strengthen the contractual stability inthe
field of legal relations between professional playersand football clubs. Thus, apart
from the general provisions regarding the irrevocability of the contract® and the
interdiction of the unilateral termination thereof during the competition season,?
the Regulation also contains provisions regarding the just cause, as arequirement
for the unilateral termination of acontract concluded between aprofessional footbal l
player and afootball club, aswell asthe consequences of the unilatera termination
of a contract without just cause.

Thus, art. 14 of the Regulation states: “A contract may be terminated by
either party without consequences of any kind (either payment of compensation
or imposition of sporting sanctions) where there is just cause.”, and art. 15 “An
established professional who has, in the course of the season, appeared in fewer
than ten per cent of the official matchesin which his club has been involved may
terminate his contract prematurely on the ground of sporting just cause. Due
consideration shall be given to the player’s circumstancesin the appraisal of such
cases. The existence of sporting just cause shall be established on a case-by-case
basis. In such acase, sporting sanctions shall not beimposed, though compensation
may be payable. A professiona may only terminate hiscontract onthisbasisinthe
15 daysfollowing thelast official match of the season of the club withwhich heis
registered.”

Asit can be observed, the Romanian regulation of the RSTJF transfer the
provisions of FIFA at national level, the interpretation of the national regulation
aso being performed in compliance with the jurisprudence of the international
body.

Regarding the unilateral termination of the contract without just cause
and the protected period, the jurisprudence of the Court of Arbitration for Sport
statesthat “ Asthereis“no just cause” for unilateral breach by the player contract
nor any “exceptional circumstances’ justifying such breach, a four month
suspension on the athlete digibility to participatein any official football matchesis
mandatory pursuant to article 23 (a) of the FIFA's Regulations on the status and
transfer of players. Art.23 () of the Regulations states as follows: “if the breach
occurs at the end of the first or second year of contract, the sanction shall be a
restriction of four monthsonitseligibility inany official football matchesasfrom

¥ Art. 13 FIFA Regulations on the Status and Transfer of Players — Respect of the contract —“A
contract between a professional and a club may only be terminated upon expiry of the term of the
contract or by mutual agreement.”

20 Art. 16 FIFA Regulations on the Status and Transfer of Players “ A contract cannot be unilaterally
terminated during the course of a season.”
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the beginning of the new season or the new club’s national championship”. The
phrase“at the end of” embraces the period up to and including the end, so the fact
that the relevant breach occurred during the first year does not disable FIFA from
imposing suspension. The article makes suspension mandatory where thereis“no
just cause” for unilateral breach by the player of the contract save“in exceptionally
circumstances’.

Considering the analysed problems, we can say that the stability of the
contractual relations generated by sporting legal relationsis performed, apart from
the guarantees offered by common law, by two methods specific for the sports
fidd:

- the preventive method — which involves certain measures of publicity and
prior verification of the contracts (the registration thereof with the competent
body and the requirementsregarding theform thereof ), aswell asthe provision
of specificinhibiting sanctions applicableto the partieswhich would, by their
actions, try to break the contractual balance (payment of substantial
compensations, suspension from the athletic activity, interdiction for transfers,
downgrading, relegation, disaffiliation, etc.)

- thecoercive method — involves the application of sportslaw sanctions when
the contractual balance is broken, and the relations between the parties are
irremediably damaged.

Several clarifications are necessary regarding the second method. If
common law ismainly focused on saving the convention and obligating the parties
to fulfil their commitments undertaken upon the expression of the will-agreement,
sanctions being subsidiary and consisting in the full reparation of the damage, in
what regardsthe sporting contractual relationsthe situation is different. Although
saving the contract is a priority, however, considering the specific characteristics
of the activity, as well as the severe consequences which the behaviour of the
mal a fide parties brings upon the sports activity, the sanctions have adual nature.
Thus, on the one hand, they refer to the reparation of the damage incurred to one
of the parties (the compensations provided by RSTJF) which have the nature of a
truelegal criminal clause, and onthe other hand, another type of sanctions*borrow”
thecharacter of certain public law penalties (suspensions, interdictions, downgrading,
relegations, disaffiliation). The latter also contribute to the strengthening of the
contractual discipline in the sports field, by isolating such parties which prove
mala fide in the performance of their contractual obligations and disturb the
organisational and operational framework of a sports competition.

Itisnotablethat such sanctionsare only specific for sportslaw, constituting
derogation from the norms regul ating the work reports generated by the conclusion
of alabour contract, as well as from the norms regulating the civil convention.

In order for the regulation of these sporting contractual relationsto obtain
the desired finality, FIFA Regulations on the Status and Transfer of Players, as
well as RSTJF specify the possibility of unilateral termination of the contract
grounded on the “ sporting just cause”. Thisinstitution, showing similarities with
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the“force majeure”, seen asacause for exemption from contractual responsibility
from common law, givesthereal measure of the specificity of sporting contractual
legal relations. It isnoticeable(evident) that thisinstitution holdsthe main position
inthe FIFA regulation regarding the stability of the contractual rel ations generated
by sporting conventions. The analysis of the cases when the “ sporting just cause”
can beinvoked leadsto the conclusion that the regul ated situations are considered
to severely impact on the contractual relations between the parties, therefore the
convention’sfinal purpose cannot be reached. Apart from the protective character
offered to the parties of a sports contract, the “ sporting just cause” also performs
aselection of the contracts, which cannot perform the function they were concluded
for.

In conclusion, we can state that the general regulation of the sporting
conventions ensures the guaranteeing of the stability of the contractual balance
starting from the provisions of common law, which offer the grounds for the
conclusion of such contracts, and going to the specificity of the sporting regulation,
which offers a specific character to the generation, development and conclusion
of thelegal relations arising from the football activity.
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1. Introduction

Since the collapse of the Soviet Union and the establishment of the free market
economy in Russia, the regulation of professional sport has undergone profound
changes. During the Soviet period, with the confrontation between the two
superpowers, the USA and USSR, world class sport was an arena of competition.
AsPresident Kennedy proclaimedin one of hisspeechesin 1960, “all the problems
of the world could be solved on the basis of the number of missiles and gold
medals’. At that time a considerable amount of money was invested in world
class sport.t

Today, since the removal of barriers to the international movement of
individuals, and the admission of Russiato the international sportsfederations, a
profound rethinking of approachesto the regulation of the activity of professional
sportsmen isrequired.

Inthe Soviet era, relations with professional sportsmen were regul ated by
the Soviet Labour Code (1971) which applied to this category the same criteriaas
for regular employees. Initially, even the new Labour Code (2001) did not give
due recognition to the need for specific regulation of the activity of professional
sportsmen and women (hereinafter, professional sportsmen), reflecting the
significantly higher than average physical and psychological efforts, shorter
professional career, increased risk of injury, and finally the entertainment and
commercial aspects of sport.

" Marco Biagi Foundation, Modena, Italy.
" Football Players Union of the Russian Federation.
1 S. V. ALekseev, Sport law of Russia, UNITI-DANA, 2005, 49.
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The problem was partially resolved only after the adoption of Federa
Law 13-FS on 28 February 2008 On the amendments to the Labour Code
(hereinafter, LC RF) that included section 54.1 regulating the employment of
professional sportsmen. Thisprovisionleft alot of legal gaps, especially with regard
to controversial issues such as the transfer of sportsmen and the termination of
employment contractswhichin light of the substantial financial implications often
giverisetolitigation at national and international level. Considering the need for a
differentiated approach to the regulation of professional sportsmen also aspecial
law 329-FS of 4 December 2007 was enacted substituting the previous law of 29
April 1999, N 80-FS, On physical culture and sport in the Russian Federation.

However, even if some progress has been made with this law in the
regulation of professional sports contracts, substantial problems regarding the
transfer of players and the termination of employment contracts remained
unresolved. Today, pursuant to the Russian legislation, sportsactivity isregulated
by special norms of the Labour Code applying differentiated norms to the
professional sportsmen,? by federal laws, the regulations of professional sport
associationsand individual contracts; aspects such asworking hours, night work,
holidays and salaries of sportsmen can be regulated by collective agreements and
local normative measures.

Employers of professional sportsmen can be legal and physical persons
registered as individual entrepreneurs. In this connection LC RF (Art. 348)
establishesthe peculiarities of the adoption of local normative measures regulating
relations between coaches and sportsmen and specifies that these measures must
be adopted by the employer according to Art. 8 LC RF considering norms laid
down by the All Russia Sports Federations and opinion of trade union. The All
Russia Sports Federations are public state accredited organisations whose aim is
to promote one or more sports, the organi sation of sporting events and thetraining
of members of sports teams.

2. Contractual terms

Pursuant to Art. 348.2 LC RF, athletes and coaches can conclude either open-
ended or fixed-term contracts for up to five years like with any other category.
Fixed-term contracts can be concluded without consideration for the nature of the
work and terms of its performance. If there is no specific agreement on a fixed
term, the contracts are deemed to be open-ended. There is ho minimum term.
Pursuant to Art. 57 LC RF establishing general terms for the conclusion of fixed-

2 The Russian legislation does not provide a definition of the term “sportsmen” but implicitly it
should be applied only to professional sportsmen and women, i.e. those who practise sport astheir
main activity and earn income from it. This omission is linked to the fact that until 1988 it was
forbidden by the International Olympic Committee for professional sportsmen to take part in the
Olympics. Even though the International Olympic Committee now allows the participation of
professional sportsmen in the Olympic Games, in the Olympic Charter the notion of professional
sportsmen is still missing.
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term contracts, thelegidator added other provisionsto beincluded in the employment

contract with professional sportsmen. The employer isrequired to:

- ensurethetraining of sportsmen and their participation in competitions under
the guidance of coaches;

- ensurethat sportsmen comply with theregulationsand preparefor competitions;

- ensurethat sportsmen take part in competitionsonly at the employer’srequest;

- ensurethat sportsmen do not use doping or similar prohibited substances, and
administer doping tests;

- takeout life, health and medical insurance for the sportsmen.

Some additional conditions may be adopted. In particular, the sportsman
may be required:

- togive permission for their personal data and a copy of their contract to be
transmitted to the All Russia Sports Federation,;

- towear the kit provided by the employer;

- tocomply with competition regulationsfor their particular sport;

- topay anindemnity to the employer in case of termination of the employment
contract pursuant to Art. 348.12 LC RF.

Moreover, employers are obliged at the time of hiring and for the entire
period of validity of the employment contract to inform the sportsmen about the
norms adopted by the All Russia Sports Federations, the regul ations on competitions,
the contractual termsbetween the employer and the sponsors, and the organi sations
of sporting eventsin relation to the employment contract.

3. Temporary transfer of the sportsman to another employer (Art. 348.4
TK RF)

At present, certain controversial issues such as the transfer of sportsmen are not
regulated by law.® Even the appropriate terms are absent from thelegal provisions.
A definition of thelegal nature of thetransfer contract isnot provided, and whether
it should be regulated by norms of commercial or labour law is doubtful. The
legislator regulates only temporary transfersto another employer (Art. 348.4LC
RF). In cases where the employer cannot ensure the participation of a sportsman
in competitions, it is possible to transfer them on a temporary basis to another
employer for a period no longer than one year. In this period, the temporary
employer concludes with the sportsman a fixed-term contract (pursuant to Art.
348.2 LC RF) while the contract with the main employer is suspended and
consequently all the rights and obligations ensuing from the labour contract and
collective agreement are suspended with the exception of the matters regulated
by Article 348.74 of the LC RF. The terms of the original employment contract

8U. V. ZaiTzev, Legal nature of transfer of sportsmen, Economics, Law and Management, 2009.
4Art. 348.7 LC RF, Peculiarities of combining jobswith other employers of sportsmen and coaches
(sovmestitel stvo). Sportsman and coaches have aright to combine jobs as sportsmen and coaches
with other employers only with the permission of the main employer. During the period of
temporary transfer, the permission must be issued both by the original employer and temporary
one.
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continue to be applied. After the expiry of the term of the temporary transfer, the
original employment contract becomes fully valid again, starting from the date
immediately after the termination of the temporary transfer. In the course of the
transfer both the sportsman and the employer are required to respect the rules
established by labour law and other normative acts. Thetemporary employer cannot
transfer the sportsman to third parties. In case of premature termination of the
fixed-term contract, the original contract comes back into force on the date
immediately after. If upon termination the sportsman continues to work for the
employer to whom he had been temporarily transferred and none of the parties
asks to terminate the relationship, the original contract ceases and the temporary
contract is prolonged by aterm agreed by the parties. In the absence of such an
agreement on a fixed term, the temporary transfer contract is then deemed to be
concluded for an indefinite period. The employer may also refuse to renew the
contract upon termination, but itisnot clear how sportsmen can defend their rights.

In the absence of legidative regulation, the solutions to any problems
regarding transfers should be sought in the regulations of the sports federations.
Transfers of players are regulated by norms of international federationsthat must
be complied withiin their turn by national federations. Inthisregard the Regulation
of the Russian Football Union® can be taken as an example. The Russian Footbal |
Union Regulation (2011) contemplates norms concerning the transfer of football
players and defines transfers as relations regulated by FIFA and the Regulation
linked to the change of the football club (or training school) with which the player
isregistered. Asaresult transfers are regulated by sporting regulations and relate
totheregistration of the player with theclub in order to take part in the competitions.
The Russian Football Union Regulation of 2011 also changed some matters
concerning transfers of young players up to the age of 16 within the Russian
Federation. Before 2011 no limits existed and now, pursuant to Art. 20 and Annex
2 of the Regulation, such transfers are prohibited except when:

- the parents of the young player move to a permanent place of residence in
another region of the Russian Federation for the reasons not linked to the
transfer of the player to another club (school) in the region;

- thetransfer iscarried out between football clubslegally and factually situated
in the same region of the RF;

- the Committee on the status of players adopts adecision that aplayer must be
moved because of insufficient training in the current club.

According to some experts, this is a negative limitation as it violates
constitutional rightsfor labour and it can quite easily be bypassed by clubswishing
to recruit ayoung player. Asfor FIFA regulations, they prohibit the international
transfer of players up to the age of 18 but do not limit national transfers on the
basis of age or nationality.

The new regulation also increased the amount of compensation on signing
thefirst professional contract. Previoudly, pursuant to the regulation of 2006 when

5 Available at http://sportslaw.ru/data/files/regstatus2011.pdf (accessed on 30 October 2011).
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playerssigned their first professional contract, the amateur football club or school
was entitled to compensation of 100,000 roubles multiplied by the coefficient of
the new football club: a multiple of three for premier league clubs, two for first
division clubs, onefor second division clubs. Asaresult, the maximum amount of
compensation was up to 300,000 roubles. This compensation was paid only to the
last amateur club (school) with which the player was registered.

At present, pursuant to the Art. 22 of the regulations, the basic sum of
compensation is calculated on the basis of the number of years the player was
registered with the club (school) asfollows: 12-15 years: 20,000 roubles; age 16-
21 years: 40,000 roubles. Thisamount is multiplied by the coefficient of the club
with which the player signed hisfirst contract (three for the premier league, two
for thefirst division, onefor the second division).

Due to thisinnovation the final amount of compensation to the previous
clubsthat trained the player increased and al the clubs are compensated, not just
the last one as was previously the case. These norms are in accordance with
FIFA norms.

Also the calculation of compensation in case of transfers of playersup to
the age of 23 years has changed. Previoudly at the time of transfer of professional
football players up to the age of 23 years, after the expiration of his employment
contract the previous club had aright to compensation calculated on the basis of
the salary (including premiums) for all the years spent with the club but not more
than five, multiplied by the coefficient of the new club (three for the premier
league, two for thefirgt division, onefor the second division). Now thiscompensation
has been abolished with one exception. Under Art.23 of the regulations, this
compensation must be paid to the previous club only if in the 60 calendar days
prior to the expiry of the contract the club offered the player a new contract with
terms equivalent to or better than the terms of the expiring contract. In casesin
which the player turns down the offer of anew contract, at thetime of thetransfer
the old club receives compensation for training, but the calculation rules have
been changed. Now this compensation is cal cul ated according to the salary of the
player, without consideration of any extraremuneration, multiplied by the number
of years spent with the club. The new measure abolished the multiplication onthe
number of years based on the coefficient of the new club. This is an important
innovation in favour of young players, as in the past very large amounts of
compensation were required. No compensation isdueif the old club dos not offer
a new contract.

FIFA supports the aboalition of compensation only in cases in which the
new club does not offer anew contract in the European Union. Asfor thecalculation
of compensation, it ispaid at the transfers of players up to the age of 23 after the
expiry of their contract and is cal culated by multiplying the number of years spent
with the club (for amaximum of five) by thefixed sum (the hypothetical expenses
of the new club to train the player to the same level). The fixed amounts are:
60,000, 30,000 and 10,000 roublesannually.
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4. Termination of employment contracts with professional sportsmen

The termination of employment contracts is one of the most important and
controversial problemsin professional sport that may entail seriousfinancial losses
for both parties. On the one hand, clubs usually spend a considerable amount to
compensate the player’s previous club who are not interested in losing the player.
Ontheother hand, players can experience difficultiesin finding anew clubwishing
to pay conspicuous amounts of money to the old clubsin order to be transferred.
Until recently no special rules on the termination of employment contracts were
contemplated in the LC RF and federal laws, so general rules of employment
contract termination were applied (art. 77- 83 LC RF). However, LC RF leaves
thelist of possible reasons for termination open.

The general rules for the termination of employment contracts at the
employee'sinitiativearelaid downinArt. 80 LC RF, pursuant to which theemployee
can inform the employer in writing of hisintention to terminate his employment
contract two weeks before the expiry dateif no other termislaid down by the LC
RF or other federal law in cases of:

- impossihility to continue employment because of admission to an educational
institution, or retirement

- violation by the employer of the norms of labour law and other legal acts
containing norms of labour law, local normative measures and terms of the
collective agreement or individual employment contract.

But in case of professional sportsmen a term of notice of one month
rather than two weeks asfor other workersislaid down. Only in cases of contracts
concluded for a period of less than one month is a general two-week term of
notice is applicable. If a sportsman intends to unilaterally terminate the contract
without just reasons, he must pay the employer the corresponding indemnity in
casesin which such a clause has been included in the contract. If atime period for
the payment isnot agreed on, in general atwo-month term for payment isapplied.
The LC RF does not specify what a justified reason is, so Art. 80 LC can be
applied by analogy. According to this provision, the following reasons justify
dismissal: admission to an educational institution, retirement, and viol ations of labour
law provisionsin general or of the employment contract in particular.

Some experts propose considering thefollowing asjustified special sporting
reasons:®
- lack of regular participation in competitions, meaning lessthan 10% of official

matches in the season in the case of football;
- failureto include the sportsman in the current season if not related to full or
partia inability to play;

5 Available at http://sportslaw.ru/data/files/regstatus2011.pdf (accessed on 30 October 2011).

8 U. V. Zaitzev, Peculiarities of termination of labour contract with sportsmen, Materials of the
Second International Conference on “ Sports law: perspectives of development”, D. |. Rogachev,
M. A. Prokopetz eds., M, 2009, 65.
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- violation by the employer of laws and other normative acts, collective
agreements, or theindividual employment contract;

- relegation of the club to alower division;

- exclusion of the club from participation in sporting events;

- return to amateur status of the sportsman;

- termination of sporting career.

These matters were governed by the Russian Football Union Regulation
according to therelevant FIFA Regulations. Art. 12 of the Russian Footbal| Union
Regulation now makes more specific provision for the termination of employment
contracts for sporting reasons. Before the amendments it was possible for an
established football player who played lessthan 10% of matchesin agiven season.
Now the contract can be terminated for sporting reasons by a player who has
reached the age of 21. Goalkeepersincluded in the season are excluded. Sporting
reasons cannot be applied in casesin which player took part in fewer than 10% of
matches for reasons linked to the:

- temporary inability because of sport injury or health reasonsin general

- gport disqualification and prohibition from any football activity for aperiod of
longer than three months

- temporary transfer to another club.
The position of FIFA in this regard is similar. The only difference of
approachisthat FIFA calculates 10% of matchesin season considering the number
of minutes spent on the field while Russia cal culates the number of matches.
Theregulation also specifiesjustified reasonsfor the unilateral termination
of the contract by a football player. Previously this point was regulated by the
Chamber of the Russian Football Unionin specific cases. At present Art. 11 of the
regulation applies the case law of the Chamber” with regard to justified reasons:
- violation by the club of laws and other normative acts, collective agreements,
or theindividual employment contract;

- loss of the professional status of the club

- return to amateur status of the sportsman pursuant to the Regulations

- arrearsinthe payment of salary to afootball player for more than two months
from the date due of payment or in the case of litigation, from the date of
entry into force of the court ruling

- failureto include a professional sportsman who has reached 21 yearsin the
current season not linked to the temporary inability to work, disqualification or
temporary transfer to another club

- other violations by the club recognised as violations by the Chamber.

The FIFA regulation doesnot includealist of justified reasonsfor termination
and each caseis considered separately by the FIFA Dispute Resol ution Chamber.
This approach is reasonable as FIFA has extensive case law practice that has
been consolidated over time.®

” M. A. ProkopreTz, Transfer revolution, 2011, www.sports.ru/tribuna/blogs/lexsportiva/
204563.html.
8 Prokopez, ibid.
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The individual employment contract can include other clauses. LC RF
art. 348-12 establishes that the parties can stipulate in the contract the obligation
of a sportsman to compensate the employer in case the contract is terminated at
the initiative of the sportsman without justified reasons or at the initiative of the
employer in case of disciplinary sanctions, (Art 192 (3) LC RF). In case of
disciplinary sanctionsthe sportsman isalso required to compensate the employer.®
The employer can dismiss the sportsman as a disciplinary sanction for the non
performance or inappropriate performance of his contractual duties. Pursuant to
Art. 348.12 the amount of such compensation can be defined in the employment
contract as a period of two months if the contract does not provide otherwise.

However there are frequent abuses by clubsin the case of the dismissals
and they often make use of the pretext of disciplinary sanctions as in the cases
cited below of David Mujiti and Igor Strelkov.

David Mujiri*® claimed breach of the contract by the L okomotiv M oscow
FC. A new coach wanted to replace some members of the team including Mujiri.
The player was refused permission to train with the team in Turkey and was | eft
behind in Mascow totrainindividually. The player al so complained about pressure
onthe part of management forcing him to unilaterally terminate the contract on his
own initiative. Asaresult he continued to train individually under the supervision
of the coaches and then he was fired for disciplinary reasons, i.e. an unjustified
four-hour absence from the work place. Lokomotiv Moscow FC claimed that the
player wasrequired to arrive at histraining session earlier than the other members
of the team. However, the player claimed he was never informed about this
obligation. Moreover there was arisk of paying indemnity to the club for breach
of contract by the player.

Another claim was presented by Igor Strelkov who was on a fixed-term
contract with Krylia Sovetov FC, Samara.* The player was pressurised by the
club management to terminate the contract on his own initiative and moreover,
pay compensation to the club. The player had put forward anumber of requeststo
take part in the pre-season training camp. On 02.02.2011 he was required to train
individually according to the individual training plan and in accordance with the
agreement between the Krylia Sovetov sports director and the player, he was
required to start training on 01.02.2011. The player denied the existence of such
an agreement. However, he was dismissed for adisciplinary sanction for absence
fromthework placewithout valid reasons. The Russian National Dispute Resolution
Chamber supported this decision. Inthe meantimethe transfer window was closed
and the player was not registered for participation in the Russian Football Premier
L eague Championship.

These examples clearly demonstrate the possibility of clubs to exercise

9 Paras. 5,6,9 or 10 art. 81 LC RF, commal art 336 LC RF, 7,8 art. 81 if the actions were committed
at the work place in course of labour activity.

10 Contractual dispute petition of D. Mujiri, 02/02/2010.

11 Statement of professional player Igor Strelkov d/d 29.04.2011.
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power over players and dismiss them unilaterally without justified reasons. Asa
result, stronger legal regulation of this matter is needed.

Following the introduction of the new section in the LC RF, pursuant to
Art. 348.11 LC RFthereare additional clauses permitting termination of the contract
with the sportsmen, known as sporting reasons:

- disgualification of six months or more
- use(evenjust asingle episode) of doping ascertained in course of doping tests
according to the federal law

These reasons for dismissal are classified as disciplinary sanctions and
consequently a specific procedure pursuant to Art. 193 LC RF must be observed.

Disqualification under thefederal law on physical culture and sport of the
RF2 is the exclusion of sportsmen from competitions by the All Russia Sports
Federation. It might take place because of the violation of the rules for some
sportsor normsadopted by international and national sport federations. Thisdecision
may be adopted by Russian Federations for various kinds of sport, including the
Russian Football Union. In case of disgualification for a period of less than six
months the contract cannot be terminated. There is no maximum limit for
disqualification asit is possible to have alifetime disqualification (for the second
use of doping), in accordance with the International Antidoping Code (Copenhagen,
2003)* obligatory for al sportsmenintheworld.

Each sportsman whose use of doping has been duly demonstrated,
regardless of the reasons and circumstances, is condemned to two years of
disqualification and in case of a second occurrence to alifelong disqualification.
Theresults of the competition may be annulled and the sportsmen losetheir prizes
and medals. Each year the WADA publishes an updated version of the list of
prohibited substances. Russia takes part in the activity of WADA and created an
independent anti-doping agency and special inspection at the Olympic Committee
of Russia. According to anew version of WADA disqudification periodisincreased
from two to four years. However, a disqualification can be set aside as Art 10.3
states that some substances that are acceptable for use by the general public may
be used without intention. The minimum sanction in this case is a warning and
maximum disqualification of up to oneyear.*

Now in RF there is alaw on the organisation of anti-doping control in
physical culture and sport in RF, 10 October 2003, No. 837. Moreover,
disqualification may take place not only for doping but also for seriousviolations of
sport and competition rulesaswell asnorms established by national and international
federations. Theinclusion of this clause among the justified reasonsfor dismissal
isimportant asit allowsthe club to dismissthe guilty sportsmen and al so save their
own reputation.

12 4 December 2007 329-FS.
Bwww.wada.ama.org, new reduction from 1 January 2009.
14 ZaiTzEV, Op. Cit.
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Abstract: This article studies the singularity of the labour regulations in a Civil
Law country, asis Spain, regarding the breach of contract by professional athletes
and clubs. While giving an overview of the concept and types of contractual
termination as regulated in Royal Decree 1006/1985, special focus is made on
how the compensation legally foreseen, in the case of breach by either the employer
or the athlete, has been fixed and awarded in recent Decisions of the Spanish
Courts; thisdiffersin many waysfrom the compensation awarded in similar cases
by the international Federations and even by the Court of Arbitration for Sport.

1. A completely singular regulation of Labour Law

Aswith others, the special labour relation of professional athletesis not regul ated
by the same Law as the majority of labour contracts: the Worker’s Statute. Asfar
as contractual stability isconcerned, it must be pointed out that the general ruleis
that contracts are indefinite (article 15 of the Worker’s Statute); however, for
professional athletes they are fixed-term without any exception (article 6 Royal
Decree 1006/1985).

In the general labour sphere, compensation for contract termination is
only due by the employer, and it is a fixed amount, without room for discretion,
calculated according to seniority and to the alleged cause, since the dismissal must

* Professor in Labour and Social Security Law at Universidad de Extremadura. Director of the Chair
for Study and Investigation in Sports Law of Universidad Rey Juan Carlos.

The author appreciates the assistance of lawyer Miguel Liétard Fernandez-Palacios, not only for
his help with issue of the language, but also for the interesting conceptual clarificationsthat he has
made and that have decisively contributed to enriching thiswork.
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in principle comply with the cases accepted by the legal system. Thus, if the
causes are economic, 20 days per year worked are paid; if the causeisdisciplinary,
and it isnot sufficiently proven or not a serious enough breach, the compensation
is 45 days of salary per year of service. An employee is free to resign from his
work post without having to compensate the employer (article 49.1-d Worker’s
Statute) except in the exceptional cases of very limited acceptance —permanency
pact, article 21.4 Worker's Statute-, his only burden being to give notice according
totheloca custom, which isusually two weeks. The compensation for breach of
this duty —which isn’t caused by the termination of the contract —, is the amount
of the salaries corresponding to the days of notice that have not been complied
with.

The regulation on professional athletes, applicable to al fields of team
sports, also deviates from the general rule. On one hand, it is acompensation that
can be openly calculated, as it has a minimum amount but not a maximum, and,
especidly, it is possible that the employee must compensate the employer, as
resignation hereisn't free.

The possible compensations between employers and workers due to the
ante tempus termination of the employment contract depend on the concurring
causein each case, and they are basically grouped in two cases, depending on the
author of the breach, even though some clarifications must be made when studying
these concrete causes.

The sports regulations are completely irrelevant, with Royal Decree
1006/1985 setting the rules for the termination, complemented by the respective
Collective Bargaining Agreement according to the sports discipline at hand.

2.  Termination due to breach by the employer

Royal Decree 1006/1985 puts the consequences of unfair dismissals on the same
level as cases in which the athlete must request the termination of the contract
due to serious breach by the employer, such asreiterated non-payments of salary
or, according to the recent jurisprudence of the Spanish Supreme Court, leaving a
player without alicence during acompetition.! Thiswould be an article similar to
article 15 of the FIFA Regulations on the Status and Transfer of Players (RSTP),
but which would additionally include awider range of causes—a ong with the lack
of effective occupation of the work post, mostly everything related to the non-
payment of salaries—, and which also results in the same compensation in favour
of the footballer as if he had been dismissed without just cause. There is not a
numerus clausus of cases that allow the athlete to request the termination. For
example, aTribunal has accepted this year that the employer not complying with
hisinsurance obligations has the same effect.? Infact, it isusual in Spain to refer
tothisfigure, imported from the common labour regime, asthe“indirect dismissal”,

1 Spanish Supreme Court Decision of 28 April 2010. Acufia case.
2 For more on this decision, see. K. Irurzun Ugalde, ‘ El mercado de trabajo del fltbol profesional.
Edificioenruina’, Revista Juridica del Deporte, n°®31, 2011.
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as the employer’swill to discharge the employee is obtained in a biased manner,
but it still entails the same duty to compensate asin an unfair dismissal.

Indeed, according to article 16.2 of Royal Decree 1006/1985, “the
termination of the contract requested by the professional athlete, founded
on one of the causes determined in article 50 of the Worker’s Satute, shall
cause the same effects as the unfair dismissal without reemployment.”

This rule which it refers to is article 15.1 of Royal Decree 1006/1985,
which states: “in the case of unfair dismissal without reemployment, the
professional athlete shall be entitled to a compensation which shall be
determined judicially in the absence of an agreement, of at least two monthly
periodic salaries, plus the proportional part corresponding to the supplements
for quality and quantity of work received during the last year, per year of
service. The concurring circumstances shall be taken into account for its
fixation, especially the ones relative to the salary that has ceased to be received
by the athlete because of the anticipated termination of his contract.”

It is noteworthy that since the Arteche case, which was resolved by a
Supreme Court decision of 12 February 1990, the interpretation of the Spanish
Supreme Court isthat, unlike al other employment contracts, inthisfield thereis
no possibility of reaccepting the employeeif the dismissal Sentence goes against
the employer. As for the fixing of the compensation, given the existence of a
minimum amount, it has even been considered that it could sometimes exceed the
amount that would still have to be received for the whole contract. This is what
happened in the Arteche case, although in 2002 the Supreme Court has later
proved hesitant on the possible existence of a maximum amount.*

Eventhoughitistruethat agreat amount of Decisions has shifted towards
the employee receiving 100% of the salariesthat he has ceased to perceive because
of the ante tempus termination, it is possible to find numerous resol utions that do
not go inthat direction and limit themsel vesto paying what was| eft for that season,
or twointhe casethat there were many which had not been compl eted in accordance
with what had been agreed. It istherefore not possible to establish ageneral rule,
not even to set out parameters on why in some cases Tribunal sreason in one way
or another.

Finally, it isnecessary to specify on the termination requested by the athlete
dueto the employer’sbreaches. Althoughitisformally parallel to the dismissal, it
is dysfunctional within the material setup of professional sport. Since a judicial
decision must be obtained, and thisone can a so be appeal ed before higher instances,
the athlete requires too many months — almost certainly more than a year — to
know if the just cause exists. During thistime, it is easy to presume that he will

8 For more on this decision, a thorough study by J. Lujan Alcaraz, ‘La opcién empresarial en el
despido improcedente de un deportista profesional’, Aranzadi Social, vol. V, 1991, 50.

4M. Cardenal Carro, ‘ ¢Puedelaindemnizacién que correspondaaun deportista profesional trassu
despido improcedente superar € importe de los salarios dejados de percibir por la extincién ante
tempus?. Lasincertidumbres provocadas por una Sentenciadel Tribunal Supremo que probablemente
incorpora en sus Fundamentos de Derecho un lapsuslinguae’, Revista Juridica del Deporte, n° 11,
2004, 351-368.
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remain inactive. The Spanish Tribunal s have found an answer to this problem with
a rather forced interpretation that has created a tertium genus within contract
terminations by will of the athlete: in addition to thetwo foreseen in the regulations
—withjudicially recognized cause and without cause—it has added the termination
with cause that is only judicially recognized once the employer claimsthat it has
been a termination without just cause. A much talked of case was Vinokourov's,
whom the anti-doping operation “ Puerto” left without the possibility of competing
in the Tour, as his team had been disqualified a month before the event. Without
any timeto request for such adecision on compensation, he left and, when he was
later sued by the sports group ONCE, the Tribunals considered that there wasin
fact cause’®

3. Breach of contracts attributable to the athlete

Without adoubt, the most innovative aspect of thelabour regulations on professional
athletes in Spain has been the one regarding the breach of contract by the athl ete.
It hasjustly been affirmed that the regulation of FIFA article 17 isinspired in what
had been occurring many years before in our country. Indeed, what is nowadays
considered normal in light of the jurisprudence of the Single Judge —the breach of
contract can take place in any case, and the athlete’'s employment for another
company must immediately be accepted, regardless of the vicissitudes of the
payment of the compensation which may be owed —iswhat article 16.1 of Royal
Decree 1006/1985 meant when it stated: “ The termination of the contract by
will of the professional athlete, without cause attributable to the club, shall
give him the right to, where appropriate, a compensation that, in the absence
of an agreement, shall be determined by the labour jurisdiction according to
the sporting circumstances, the damage caused to the entity, the reasons for
the breach and other elements that the player deems considerable.”

The parallelism between the two precepts can be observed in thefollowing

table:
Royal Decree 1006/1985 Art. 17 FIFA RSTP
Supremacy of the termination clause “The amount may be stipulated in the contract”
“In the absence of an agreement” (Matuzalem)
* Other similar criteria: * “taking the national legislation” (limited referral)

* “specificity of sport”

* “sporting circumstances” * “remuneration and other benefits due to the player under the existing
* “reasons for the breach” contract and/or the new contract”
* “damage caused to the entity” * “the fees and expenses paid or incurred by the former club (amortised

over the term of the contract)”

5 Madrid Labour Court n® 32 Decision of 21 May 2007.
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It is precisely in the enforcement of this norm that the only discrepancy
between the labour and sport systems arises. In the few casesin which afootball
player hasresorted to this possibility of resigning while debating whether he must
pay the amount of the disproportionate clauses, the sporting authorities — Royal
Spanish Football Federation, Professional Football League — have refused to
process the licence as long as the termination clause had not been paid, even
though it was still, as has been pointed out, being discussed judicially (Zubiaurre
case).

The situation nowadays is somewhat strange. When Royal Decree
1006/1985 was approved, incorporating other features asto the liberation of athletes
— egpecialy the non-existence of mandatory extensions at the end of the contract
if these are not approved in a Collective Bargaining Agreement —, this had been
the main concern of the clubs, and for this purpose they tried to obstruct such
liberalization through a “Gentleman’s agreement”.® Only since 1992, when the
goalkeeper of the Olympic national team that had won the gold medal, a young
talent, breached his contract and was sentenced to pay only 60.000 euro as
compensation according to the rules of the aforementioned article 16 Royal Decree
1006/1985, have termination clauses become generalized.” The price was so
ridiculous when compared to the ones paid for transfers, that all clubs learned
their lesson and imposed such clauses on their workers from that moment on.

Thus, what had until then occurred, that is, afew breachesin other sports
without termination clauses, has now become something marginal. Nowadays,
every timethereisabreach, there will also be an assessment of damagesthat has
been previously fixed by the parties. Some mistakes only seem to appear in minor
sports, regarding low-profile athletes or in professions that aren't strictly sports-
related — coaches for example —. The compensations fixed are fairly limited and
generally calculated on the basis of the contractual improvement obtained from
the termination and, where relevant, asmall penalty.®

Doesthisreality mean the end of the problem? Not at al. In no way can
it be asserted that nowadaysin Spain thereisthe desirable minimal legal certainty,
and this factor undoubtedly contributes to there being fewer ante tempus
terminations of contracts, in favour of the negotiation of transfers. In the cases
that have occurred, acertain pendular movement has been followed: initially, when
the dominant dogmatic trend continued to be very much influenced by decades of
criticism to the intervention mechanismsin the labour market, the decisionswere

6 At great lenght, J. Lujan Alcaraz and J. A. BuendiaJiménez, ‘ El despido del deportistaprofesiona’,
inVV. AA., Los deportistas profesionales: estudio de su régimen juridico laboral y de Seguridad
Social, dir. J. L. Monereo Pérez y M. Cardenal Carro, Comares, 2010, 457 and after.

7 Zaragoza Labour Court n°1 Decision 797/92 of 4 March 1993: A commentary by M. Cardenal
Carro, Deportey Derecho. Lasrelaciones|aborales en el deporte profesional, reimpresién digital
2009, 425 and after. (Available at www.derechodeportivo.es/images/stories/ Cuaderno%203.pdf).

8 According to this Tribunal, this would be the highest possible salary improvement, plus one
fourth of the annual salary received under the previous contract. These are Castillay Ledn Superior
Court of Justice Decisions of 17 July and 16 September 2009.
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very favourableto employees. Whilelooking for more or less solvent ways out of
this, they tried not to answer too generally on termination clauses, but rather to
make their application an exception in the specific case. A paradigmatic example
isthat of footballer L oreto, forward who would have along career in teams of the
Spanish Professional Football League and who, at the beginning of his career, saw
himself implicated in the middle of an affaire between rivals Betis and Sevilla
F.C., in which, despite having signed atermination clause for 3 million euro, he
was sentenced to pay only 15.000.°

The tides changed once the effects of the liberalization in this industria
sector of professional sport had been contemplated. Spain has one of the most
indebted leaguesintheworld —as| writethesethoughts, itisimmersedinaplayer’s
strike-, and its sporting balance is al so close to being the worst among important
competitions, given the evident reality that only two teamscan realistically hopeto
win the championship. The function that termination clauses fulfil by containing
salaries and providing a certain competitive balance has caused that these have
been, at least in part, claimed by the doctrine agai nst these so generalist accusations
of the past,’© built on the likeness of the so-called “golden slaves’ .1

Tribunals have not been insensitive to these changes, and the situation
nowadays, as has been pointed out, is somewhat undefined. When termination
clauses were not very elevated, there have been no problemsin enforcing them.2

When, asis more frequent, they have been of high amounts of money, the
problems have appeared.

In principle, the structure of article 16.1 of Royal Decree 1006/1985 leads
to the agreement between the parties prevailing over any other consideration. If
thisisn't so, itisdifficult to find afunction to this agreement. Just asthe CAS has
been ableto say that the pact prevails, while at the same time pointing out that the
oneincluded in aspecific contract isnot realistic and has an intimidatory function
(Matuzalem), —something hard to reconcile under the requirementsof the principle
of non-contradiction —, in Spain their validity is accepted as long as they are not
“abusive’, turning to the institution of abuse of processregulated in article 7.2 of
the Spanish Civil Code. Few times has recourse to thisinstitution taken place so
inconsistently on the conceptual level, since the mentioned regulation has nothing
to do with what has been aleged by the Courts. Indeed, the scrutiny to which
termination clauses are subject is based on the amount being “ disproportionate”.

This consideration needsapoint of comparison: beyond thefact that Royal

9 Andalusia Superior Court of Justice Decision of 3 May 1994.

0 In this regard, see, for example, the tenor of contributions included in the monograph dedicated
to the Téllez case by Revista Aranzadi Social, vol. V, 1998.

I 1n Spain, the contribution of the doctorate thesis of its main labour expert, M. Alonso Olea, in
charge of J. Cabrera Bazan, first division footballer and later Professor in Labour and Social
Security Law, hasbeen decisive: (‘ El contrato detrabajo deportivo’, Instituto de Estudios Politicos,
Madrid, 1961).

12 Galician Superior Court of Justice, Labour Section Decision of 22 March 1999. (Aranzadi Social,
1999, 447).
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This consideration needsapoint of comparison: beyond thefact that Royal
Decree 1006/1985 does not require their use, the use of any termination clause
actually means the disapproval of these agreements, which only become valid
insofar asthey comply with the expected criteriathat determine the border between
what is abusive and disproportionate and what is admissible.

It seems natural to suppose that, since Royal Decree 1006/1985 includes
some criteria that must be used to fix the compensation in the absence of an
agreement, these instructions will be used to analyze the “fairness’ of the
termination clause. This is either the same or very similar to saying that the
compensation is determined by the mentioned criteria, and that termination clauses
therefore are worthless.

There has been a great dogmatic reflection in our country regarding
termination clauses.*® From doubting their validity in the case that the agreement
ishot subsequent to the breach, to holding their validity unconditionally, the positions
among authors have been numerous. Maybe, given the experience, the conclusion
that can be drawn from what has happened is that a more explicit wording of the
applicable normisnecessary, as opposed to the established ambiguity of the actual
wording.

Finally, the case is that Tribunals have changed the focus as mentioned,
but without any great dogmatic plan. Even though the reasoning in some decisions
is worthy of study, such as in the Téllez case, the present-day version seems
almost based on ajoke. Indeed, in the case of Miralles, ayoung basketball player
on atwo-year deal, he decided to terminate his contract during the summer between
the two seasons. He was not an important player, to the extent that he had been
loaned out, and the same fate awaited him for the following and final season of his
contract. When considering whether the amount of 200 million pesetas (1.2 million
euro) of the termination clause was“abusive’ or not, the Matar6 Labour Court n°
1, inits Decision of 21 March 2003, reasoned that “ The clause can’t be regarded
as abusive, when the reality is that the amounts agreed as termination clauses
by the claimant club — vid. Pages 276-280 — with players of similar or inferior
characteristics are like the one of the defendant or even superior, as is the
case of Alex M., pages 283-284 and Raul L. pages 177-184. It can neither
be regarded that the clause agreed by mister M. with CJB constitutes an
abusive clause, when fellow youth team players, see pages 180-184, in similar
conditions, have agreed to clauses of 500 million pesetas that the Club of
Mister Florentino P. gladly pays.”

Thefact that Real Madrid —that the Judge takestheliberty of calling “the
Club of Mister Florentino P, in reference to its President — had paid 3 million
euro for another player of similar age — the only common factor between the two
—ashort time before, leads to it being considered reasonabl e that in this case 1.2

13 For all, the most recent authors to depict this debate are: E. Garcia Silvero, La extincion del
contrato delos deportistas profesional es, Aranzadi, 2008, and J. M. Gonzélez del Rio, El deportista
profesional ante la extincidn del contrato de trabajo deportivo, Lal ey, 2008.
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million must be paid. Ultimately, what makes a termination clause reasonable or
not isthat it falls within the parameter of what would be considered normal in a
transfer, and afact like the one provided is considered sufficient. It must be noted
that recently, in the De Sanctis case, the CAS did not give any value to the
assessments made by the Italian club regarding other goalkeepers transferred in
previous seasons. as can be seen, the standard used by this specialized instanceis
much more subtle than the one of the Spanish jurisdiction.

ThisJudge'sintuition, since thereisn’t really an explicit reasoning in the
transcribed paragraph, is conceptualized in the Decision that resolves the appeal
brought against it. The Superior Court of Justice of Catalonia, inits Decision of 2
February 2004, states: “ In the present case, it is obvious that the establishing
of the termination clause did not have the goal of causing damage to the
employee, but rather the safeguard of the sporting and financial interests of
the employing club in the case of an anticipated termination of the contract
by the player, without cause attributable to the club, as well as the ones of
the player himself regarding the possibility of terminating the contract before
the expiry of the agreed term, which is why the financial content of the clause
shall only be considered abusive when it prevents the protection of any of
the two aforementioned interests and, more specifically, from the point of
view of the player’s interests, when the «guantum» of the clause is of such
size that it deters any other club from attempting to sign him, thus preventing
him from changing club and ultimately acting as a right of retention of the
player by the club.” This idea somehow already appeared in the cited Téllez
case, in which the Superior Court of Justice of Galicia faced the question of
compensation parting from the need for the following to take place: “1° theright
of the footballer to resign at any moment, therefore terminating the fixed-
term contract, and 2° the legitimate right of the company to foresee this
contingency by agreeing on the payment of a financial compensation for the
untimely breach of the contract whose amount is in no way strange to the
usual presence of another club interested in acquiring the services of the
footballer, and whom the law itself declares subsidiary responsible regarding
the agreed compensation.”

Thetransfer criterion, which, again, isnot necessarily included in the cited
sentence, finally appears connected with the functionality of the clause: the idea
would be something like pre-fixing aprice for which atransfer cannot be rejected.
Thisisclearly contrary towhat istaking placeinthecivil jurisdiction, whereclaims
arelodged by clubsthat have established penalty clausesin the contracts with the
children from their youth teams that, due to their age, cannot even sign an
employment contract. It isan obvious paradox that, given how (i) these adolescents
are not protected, (ii) the absolute lack of balance between the reciprocal
engagements and, (iii) so many other considerations that question the validity of
these agreements, the cases that have occurred — Radl Baena, Pacheco, Fran
Mérida— all point to that, outside the tribunals specialized in labour disputes, it
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seems less inconvenient to accept what has been signed by the parties, no matter
what —in casu, the plain 3 million euro —, without further questioning.4

If the solution from one point of view can be considered reasonabl e, note
that it isnot the only possible one, not even the most probable one. In article 16.1
Royal Decree 1006/1985, the athlete is liable for paying the compensation, with
the enormous tax costs that this entails — the amount paid will be considered as
part of hisincome —, which has led to problems with footballers that have paid
their termination clause. A notable differencewith article 17 of the FIFA Regulations
arises. Opposite to the successful approach of the international Federation, that
makes the clubs jointly liable, the Spanish regulations, in article 16.2 of Royal
Decree 1006/1985, only consider their subsidiary liability: “ In the case that the
athlete's services are hired by another club or sports entity within one year
form the date of the breach, these shall be subsidiary liable for the payment
of the indicated financial obligations.”

The most relevant case that has occurred after this has been the one of
footballer Zubiaurre, which was finally decided by the Decision of the Basgue
Country Superior Court of Justice of 17 October 2006. The sameline of argument
isagain referred to, which in this case leads to the opposite conclusion in regards
to thetermination clause. Whilea30 million euro clause had been set, the sentence
was for only 5, with the argument that it was a reasonable amount for a transfer.
In order to not consider those 5 million euro asabusive, thereasoning inthe Decision
regards the eventual transfer to be made by Real Sociedad: “ That the
compensation fixed in this decision is, in the terms of the appellants, also as
abusive as the termination clause. We understand that this is not so: if it is
assumed that the contract was in force, since we have to consider the fact
that the footballer belonged to the squad of Real Sociedad de Futbol, SAD is
an asset for that party, which then had expectations regarding the sporting
development of this player (which is manifested already as of last season, in
which he plays fourteen matches in the first division, and his performance is
what makes Athletic Club try to hire him), hoping this will pay off in the year
of the extension, either in the same club in the remaining year, or in another
one by negotiating his definitive loan or transfer (article 13 point 1 letter a)
with the consent of the employee. He is an asset whose loss we consider that
the Royal Decree allows usto value in article 16 point 1, which we understand,
precisely due to the literalness of the beginning of the first paragraph and
that of its second paragraph, allows the fact of the withdrawal being based
on the agreement to play with another team to be taken into consideration
when fixing the amount of compensation (understandably because the
professional conditions are improved when there is no record of the reason
for the breach)” .

4 A deep and reasoned analysis of these Decisionsin J. LujanAlcaraz, ‘ L os derechos de formacién
deportiva’, Revista Juridica del deporte, n° 31, 2011.
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In this case, the transfer price was determined without even having a
point of comparison, but rather asan amount that the Tribunal considered reasonable,
without need for more arguments: the transfer price is something that needs no
explanation.

4.,  Other ways of termination with compensation

Thefinancial situationinfootbal hasled to clubsintensifying their resourceful ness.
Sinceit must be supposed that their financial situation ishypothetically negative,
dismissals for reasons not connected to the employee but related to the financial
situation of the company offer an outlook as suggestive as the compensations
foreseen in the Law are cheap: twenty days of salary per year of seniority. In a
five-year contract, of which only two have been fulfilled, the club can save on the
three remaining years of salary with one forty-day compensation.

If the company isnot dissolved, the other causerelated to thissituationis
the one described in letter f) of article 13 of Royal Decree 1006/1985. There,
terminations are allowed “ Due to economic crisis of the club or sports entity
that justifies a restructuring of the athlete squad, in accordance with the
process mentioned in the previous section. Also, due to other kinds of crisis
that prevent the normal development of the club or sport entity’s activity,
through the same administrative process.” With this formula, the dismissal
process now called collective dismissal is being referred to within the general
labour legidation, but it has been subject to profound changes since the approval
of Royal Decree 1006/1985.

Therefore, even though the Supreme Court decided that individual dismissal
(in an amount that does not require a Collective Redundancy Dismissal with
administrative approval, usually of at least ten employees) is not possible in the
case of athletes,™ it is debatabl e that, after the changes performed, this theory is
still valid, eventhough it is complicated for acompany to take the risk of making
sure of this, given the drastic consequences of sentences for dismissal. Itisalso
unknown whether, in order to reach the necessary threshold of employeesfor the
dismissd, itispossibleto mix commonworkerswith athletes. Actualy, no Collective
Redundancy Dismissal has concluded by merely alleging an economic crisis, but
their mereinitiation, as happensfrequently, hasallowed for the footbal lers affected
to accept substantial reductionsintheir salary, in view of therisk of receiving only
thetrifling amount of compensation mentioned above.

Also, itisforeseenin Royal Decree 1006/1985 that if aplayer isinjured,
and thisresultsin hisdisability asafootballer, the club must pay him 6 months of
salary. Thisisso, evenif the contract had already expired dueto the completion of
the agreed term, and the player had therefore been paid 100% of the salary that
had been agreed.

5 Decisions of 21 January and 6 February 2002.
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1. I ntroduction?

With morethan 1.2 million playersfootball isanational sport inthe Netherlands.
The organising body behind this sport is the Dutch Football Association KNV B,
the “Koninklijke Nederlandse Voetbalbond”, and the amateur and professional
football competition are organised under the responsibility of this association.?
The Netherlands do not have specific sports laws such as an anti doping law or a
law governing professiond athletes.® For that reason sports are governed by national
laws such as labour law and association law. In addition to that sports clubs can
also law down binding regulationsfor their members under association law.

In the Netherlands, regulations for contract stability are amix of regular
labour law and regul ations with respect to association law. That makesit necessary
that one alwaysverifieswhich regulation applies. In case of aninternational transfer
namely, the FIFA regulation will apply first and foremost. In case of a transfer

* Dr. mr. Steven Jellinghausis associated with De Voort advocaten|mediators of Tilburg asasolicitor
— partner and mediator, and is an associate professor of sports law at the Tilburg Universiteit.

Mr. dr. Marjan Olfersis associated with DLA Piper as a solicitor, and is an associate professor of
sports law at the VU University Amsterdam.

1 Cf. for ageneral survey S.F.H. JELLiNGHAUS, ‘ Het opleidings- en solidariteitssysteem van de FIFA:
de stand van zaken’, Ara 2005/2, 4-45.

2 Incidentally, there is also an indoor football association (not FIFA accredited) that organises its
own competition. This association is not taken into account.

8 Our legal system does have the ‘Wet Maatregelen Bestrijding Voetbal vandalisme en Ernstige
Overlast (Wet MBVEO'’ (Anti Football Hooligan Act). This law is also known under the name
Football Act. Further there isthe intention to provide alegal basis for doping tests of participants
in competitions organised by sports associations.
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within the Netherlandsthe KNV B regulation will apply.

Thiscontributionfirst coverstheregul ationsthat gpply withinthe KNV B.
After that, Dutch legidation will be addressed. Next theimplementationin case
law will be dealt with, and after that several sel ected topics (such asamounts of
fees, theoption dause) will becongdered. Findly the Dutch study will bediscussed

against the European perspective.

2. Regulation by the KNVB

Theregulations of the KNV B consist of generally applicablearticles of association
and association regulations, and include specific regulations for amateur and
professional football sections. Every player and professional football organisation
isamember of the KNV B. Asaconsequence, they areall subject to theregulations.
The KNVB is amember of UEFA and FIFA, and is subject to those regulations
itself. However, a direct implementation of these |atter regulations has not been
provided for (with the exception of the rules of the sport).* The KNVB however,
isobliged to implement UEFA and FIFA regulations under its own regulations.®

The Regulation on General Transfer Provisions, Training Compensation
and Solidarity Contribution isan associati on regul ation which hasbecome effective
in this form in 2004. It is the national implementation of the FIFA Regulations
Regarding the Status and Transfer of Players. Briefly, this regulation prescribes
that, in case of a player transfer from an amateur to a professional football
organisation (below: PFO) or a transfer from a PFO to a different PFO, a
compensation is paid to the (amateur and professional) football clubs, who trained
and/or educated the player in the past.

On the basis of the Professional Football Regulation and the collective
labour agreement for professional football, each player who participates in the
professional football competition has a written employment contract.® It is also
possible that a player is leased to a different PFO.

Just as the FIFA system the KNV B regulation distinguishes a training
compensation and asolidarity contribution. The basic principle appliesthat aplayer
must be eligible to play in order to be able to participate in matches. In case of a
transfer of football club this transfer must also be registered by the KNVB, and a
player may not play for more than one club only.

Thetraining compensationisregulated by article 3 of the Regulation, which
reads:

A professional football organisation isrequired to pay atraining compensationin
accordance with the provisions of this Regulation to the clubs with which the

4 Cf. article 7 para. 1 under a, KNV B Articles of Association.

5 Cf. article4 para. 2 under d, KNV B Articles of Association: ... under which the KNVB undertakes
to respect and comply with the articles, regulations and resol utions of FIFA and UEFA bodies, and
to monitor the compliance by its own bodies and members.

6 Cf. article 53 Professional Football Regulation.
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player wasregistered as an eligible member during histraining period, in case:

a. theplayer participatedinfive official competition matches of the first team
of that professional football organisation, or;

b.  theplayer has entered into a player contract with the professional football
organisation concerned, or;

c. the player has entered into a consecutive player contract with that
professional football organisation; prior to the end of the season in which
the player has reached the age of 22.

The contents of this article do not apply to players who are active in the
femalefirst division.

Theliability to pay thetraining compensation is provided for by article 4 of
the Regulation, and reads asfollows:

1. Incaseacontract player is transferred to a different professional football
organisation during the term of a player contract, the latter professional
football organisation shall divide among the clubswith which the player was
registered asan eligible member between histwelfth and twenty-third year,
5% of the feeto be paid to the professional football organisation by way of
asolidarity contribution, the abovein accordance with the provisions of this
Regulation.

2. Thefeereceived by the professional football organisation on account of the
prematuretermination of the player contract with the player to betransferred,
shall determine the amount of the solidarity contribution as referred to in
paragraph 1 of this article.

3. Regulation by the Dutch legislator’

Above it has been mentioned that the Dutch legislator has not created specific
sports regulations. Also, as a consequence of the so-called Bosman ruling® the
basisfor contract stability liesin the concluding of contractsfor a specific period
of time. On the basis of Dutch labour law namely, it is not possible to terminate
such an agreement prematurely.® Thisis different in one case only: if aprovision
for premature termination has been agreed as part of the employment contract. It
must contain the provision that premature termination is possible. Incorporating
such aprovision in acontract is not customary in sports. The legislator however,
has defined a number of measuresin order to protect the employee. A temporary
employment agreement for instance, cannot be entered into morethan threetimes
in athree year period. It is possible to deviate from this provision by means of a
collective labour agreement, and that is what has been done in football. the
collectivelabour agreement for contract players 2010-2014 has used this possibility

7 Cf. for a general description S.F.H. JeLLingHAus and M.J. Maessen, The Netherlands, in: F.
Hendrick, International Encyclopedia Sports Law, Kluwer 2011.

8 Case C-415/93 *Hof van Justitie 15 december 1995', NJ 1996, 637.

9 Cf. article 7:667 para. 3 Dutch Civil Code.
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to create an exception.

The basic principle thereforeis, that a player, of whom the contract term
has expired, may switch to adifferent PFO without payment of any compensation
at al. One does not have to pay afee for such atransfer, either. A player or PFO
will always enter into an employment contract for a definite period of time. A
permanent employment contract is not permitted on the basis of the collective
labour agreement and the regulations. On the basis of article 6 of the collective
labour agreement and article 53 of the Professional Football Regulation an
employment contract must always end on 30 June of any year. By making it
impossible to prematurely terminate these employment contracts, it is achieved
that a player cannot switch to adifferent PFO during the term of the employment
contract without committing a breach of contract. If he does commit a breach of
contract, this means that in terms of labour law, this is a matter of a so-called
resignation with liability for damages.’® Then the employer may chooseto claim a
so-called compensation or full damages. In thefirst situation the compensation to
be paid to the employer by the employeeis determined on the basis of the amount
of the remaining salary which the employee would receive until the end of the
contract term. In the second situation one chooses to award a compensation for
all damage caused. In that case it is the employer’s responsibility to substantiate
the extent of the actual damage caused. The onus of proof lieswith the employer.
For the player that creates an uncertain situation.

Usually, aplayer who faces this, will choose for (financial) certainty. In
order to facilitate his possible transfer he will have to resign. Because of the
(financial) uncertainty that is caused in case of unilateral termination of the
employment Dutch legislation has a possibility for both employer (PFO) and/or
employee (player) to ask the court to terminate the employment contract dueto a
change of circumstances.™* The court must first establish whether there actually
isachange in circumstances that justifies atermination. If that is established by
the court, it can terminate the employment contract, and award afair compensation
to either party concerned. This fair compensation may (positively or negatively)
differ from the actual damage. For the calculation of this fair compensation the
courts have issued a guideline. The calculation basis of this guideline is that the
fair compensationiscal culated by one monthly salary for each year of employment,
which may be increased on account of afactor for age, and which may also take
into account the question as to who was responsible for the termination of the
employment. Theguidelineisnot established law but iswidely usedin jurisdiction.

4, Implementation in practice: effectuation in jurisdiction

Next, we can look at the implementation of these provisionsin practice. We can
concludethat, dueto the articles of association of KNV B, disputesinthisfield are

10 Article 7:680 Dutch Civil Code.
11 Cf. article 7:685 Dutch Civil Code.
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never submitted to acourt of law. Any dispute between membersof KNV B namely,
must be settled by the KNV B Arbitration Committee (Cf. article 8 of the articles
of KNVB). Jurisdiction thereforeisonly provided by this committee.

Usually, players who seek a premature termination of the employment
contract request the committee to rescind the employment contract. The reason
for this is that, on the basis of Dutch labour law the player can withdraw the
request for arescission in case the decision would not beinthe player’sfavour. In
other words: if the compensation awarded to the PFO would be too high in the
opinion of the player (in fact, usually the player’s new PFO).

Thejurisdiction of the Dutch arbitration committeeis currently shapedin
anumber of cases. One of the more well-known cases is the matter concerning
the De Boer brothers, back in 1998. These well-known football players were
employed by PFO Ajax and had received the offer to enter the employment of
Barcelona.’? The reguest to rescind the employment contract was rejected by the
committee. According to established case law such arequest is only accepted in
case of afinancial improvement and an improvement of the player’s position. It
was established that that was not the case. It should be noted that, in the season
immediately prior to this procedure, Ajax had played the final of the Champions
League. It was further moved that a conflict of trust existed. The latter was not
accepted: according to the committee it was essentially a business conflict.

Theprincipleinjurisdiction thereforeisthat premature termination of the
employment contract between a player and a PFO is only allowed in case of a
financial improvement and an improvement of the player’s position. It is the
responsibility of the player to substantiate that both improvementsapply. That this
is the case, is not easily accepted. Leading decisions of the KNVB Arbitration
Committee with respect to this are the cases of Bakens-RKC® and Suarez-
Groningen.** Both these cases, that were conducted at (almost) the same time
concerned players who, for reasons of their own, wished to obtain atransfer to a
different club. In the case of Suarez-Groningen the committee decided that a
transfer from Groningen to Ajax would not result in an improvement of both the
financial situation and the player’s position, and the termination of the employment
contract was refused. The case of Bakens was a transfer from a relegating club,
RKC, to Heracles Almelo, and in this case the transfer was allowed, however,
upon payment of a compensation of more than two annual salaries, although the
contract of Bakens had a remaining duration of only one year.

In both cases the committee repeated that arrangements made asastarting
point, must be honoured. Certainly now, when players are usually supported by
professional consultants when they enter into a contract. Unlike Suarez, Bakens
had a contract containing a provision with respect to a possible premature
termination of the employment. As aresult of that a premature termination was

2 Arbitration committee KNV B 30 June 1998, JAR 1998/171.
13 Arbitration committee KNVB 8 August 2007, no. 1165, JIN 2008/525 with remark Van Gesl.
14 Arbitration committee KNVB 8 August 2007, no. 1164.
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indeed possible. However, the compensation linked to that termination (ex aequo
et bono) isconsiderable. Incidentally, theresult of these proceduresisthat eventually
Suarez did make the transfer to play for Ajax (but at amuch higher transfer feg),
and that Bakens finished the season with RK C. The conclusion isthat in practice,
thereisaheavy onusof proof on the player to substantiate that an improvement of
their financial position and positioninthe sport apply. That isdifferent in casethe
employment contract contains the provision which allows for a premature
termination. In addition to that premature termination (failing any specific
arrangements for that) may result in a considerable financial compensation.

5.  Transfer provisions and transfer fees

The Regulation on General Transfer Provisions, Training Compensation and
Solidarity Contribution of the KNV B appliesto thetransfer of acontract player to
an amateur club, for which hewishesto participatein official competition matches
as a member, the transfer of an amateur player from an amateur club to a
professional football organisation with which he has entered into an employment
contract, the transfer of ayouth player who plays as an amateur for a professional
football organisationto adifferent professional football organisation withwhich he
has entered into a player contract, and the transfer of an amateur player from an
amateur club to a professional football organisation for which he will play as an
amateur player in competitions of the professional football section.

Theplayer isrequired to apply for thetransfer personally, using atransfer
form. The transfer is granted by the Association Board. This power may be
delegated to a Section Board. An application can be granted only if the applicant
isableto show that he has met hisfinancial obligationstowardsthe club he wishes
toleave. Thesefinancial obligationsincludeany contribution obligationsand personal
fines and costs which are borne by the player.

Anamateur player whoiseligibleto play for aclub hasalimited eigibility.
He is not allowed to participate in training or matches of a different club. It is
possible to make an exception in case he has obtained the written approval of the
club for which heiseligible. An amateur player who is not yet given the approval
for atransfer, isallowed to participatein training and other than official competition
matches with his new club during the time from 1 June through 31 July, provided
that the transfer form has been received by the secretariat of the association, and
the competition of the club he has left, has ended. If a player does not correctly
observethe limitations of hiseligibility, the Board of the Association may decide
not to look into the transfer applied for, or to refuse a transfer, or to withdraw a
registration that has already been effected. the Association Board may also
withdraw the decision to allow atransfer in caseit should appear at alater stage,
that the transfer form had not been completed truthfully.

A requested or already allowed transfer may also be withdrawn at the
reguest of the applicant. In case the application for atransfer iswithdrawn, anew
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application for atransfer of the same player cannot be looked into in the transfer
period during which the application was submitted, unlessin case he hassigned a
player contract with a professional football organisation. If a transfer that was
already alowed, iswithdrawn, the amateur player will be eligible to play for his
previous club, effective on the date at which the decision that the withdrawal was
allowed, was given.

In case atransfer has been granted to a player who has been suspended
or disqualified, this player will not become eligible to play for his new club until
after the end of the suspension or disqualification.

A professional football organisation owes atraining compensation to the
clubswith which the player wasregistered asan eligible player during histraining
period, in case:

1.  theplayer has participated in five official competition matches of the first
team of the professional football organisation;

2. theplayer has entered into a player contract with that professional football
organisation;

3. the player has entered into a consecutive player contract with that
professional football organisation.

All three circumstances above must apply before the end of the seasonin
which the player reaches the age of 22.

For the calcul ation of the training compensation the principle appliesthat
thetraining period is no more than twelve months. The period up to and including
the club year in which the player turns nine years old is considered one year of
training. For the period after that each club year up to and including the club year
inwhich the player turnstwenty, isconsidered one year of training. The amount of
the training compensation is 1.355,- euro for each year of training during which
the player had been registered as an ligible player.

The training compensation is paid to all clubs for which the player was
eligible to play during the training period. In case the professional football
organisation has entered into a consecutive player contract with the player, the
training compensation is only paid to the last club with which the player was
registered asan eligible member. Oncethetraining compensationisdue, thiscancels
the obligation to pay a compensation on account of a next transfer of this payer,
except in case a consecutive player contract has been entered into.

A professional football organisation that is obliged to pay a training
compensation in accordance with thisregulation, must have paid this compensation
to the club entitled to that compensation within thirty days after the player has
participated in the fifth match of the first team of the professional football
organisation, or after the player has entered into a player contract with the
professional football organisation. Should the organisation fail to comply with this
obligation, the KNV B will pay the clubsthat are entitled to the compensation upon
their request. After this, the KNVB has a claim on the professional football
organisation.
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If acontract player istransferred to adifferent footbal | organisation during
theterm of the player contract, thelatter club must pay asolidarity contribution of
5% of the fee paid to the football organisation from which the player istransferred,
which contribution is divided among the clubs with which the player had been
registered as an eligible member between the ages twelve through twenty-three.
In case the age of twenty-three has not been reached yet, and/or part of the
training has taken place with aforeign club, the contribution is decreased by 0.5
percent per year for each year that the player is younger than twenty-three, or
has been trained with aforeign club.

Theprofessional football organisation from which the player istransferred,
isobliged to report to KNV B inwriting and within fourteen days after the transfer
of the player to which contribution the organi sation isentitled dueto the premature
termination of the player contract with the player to be transferred.

The solidarity contribution must be paid to the clubs that are entitled to
this payment within thirty days. In case the organi sation does not comply with this,
the KNVB will pay the clubs that are entitled to the compensation upon their
regquest. After this, the KNV B hasaclaim on the professional football organisation.

The Regulation on General Transfer Provisions Professional Football
applies to transfers of contract players and senior amateur players. It applies to
thislatter group only if the amateur player iseligibleto play in competitions of the
professional football section, in case of transfers within the professional football
section and in case of international transfersfrom and to the professional football
section.

A transfer of a player is required if the player wishes to play as afield
football player for a different professional football organisation than the one for
which he is éigible. The transfer can be granted by the Professional Football
Board only, and must be applied for with the Board by the player.

A player whoiseligibleto play for a professional football organisationis
not allowed to participatein training or matches of adifferent professional football
organisation or field football club, unless he has obtained the written approval of
the organisation for which heiseligibleto play. In case of violation of thisrestriction
to play the Professional Football Board may decide not to look into an application
for atransfer, or to refuse atransfer, or to withdraw aregistration that has already
been effected. The Board may also withdraw the decision to allow atransfer in
case it should appear at a later stage, that the transfer form was not completed
truthfully by the player.

The transfer is granted after the notification of the Professional Football
Board has been received by the player and/or the new professional football
organisation. In case a transfer has been granted to a player who has been
suspended or disqualified, thisplayer will not become eligibleto play until after the
end of the suspension or disqualification.

TheTraining Pool regulations apply to transfers of youth players (from 11
through 19 years old) in training who are active as amateurs, from a professional
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football organisation to adifferent professional football organisation. These players
are those participating in matches and training organised and/or approved by the
KNVB.

In caseatransfer has been approved, the professiona football organisation
that has trained the player is entitled to a compensation from the pool for the
training cost incurred by the professional football organisation for the player
concerned, to be paid by the professiona football organisation. Onceacompensation
from the pool has been received, the entitlement to training compensation or
solidarity contribution does not exist any longer.

The amount of the compensation for training costs of a player to be paid
to the professional football organisation which has provided training to a player
from the pool is determined on the basis of the number of training years during
which the player was registered with the training organisation as an eligible player,
and depends on the amount of the training compensation per player per training
year asdetermined by the Professional Football Board. A training year isunderstood
to mean the time from 1 August through 31 July of the next calendar year.

The pool ismanaged by the Pool Committee. An organi sation which claims
a compensation for training costs for a player from the pool must notify the
professional football secretariat of this within 30 days after the effective date of
the transfer granted. It is possible to appeal against the decision to grant or reject
apool compensation with the Pool College.

6. Unilateral option clause

Many employment contractsfor a specific period of time contain an option clause
in favour of the employer. The employer can decide to extend the employment
contract with the player by means of a simple statement to that effect. The legal
acceptability of such aprovisionisstill asubject of discussion inthe Netherlands®™
because it breaks the system of dismissal subject to certain reasons. The Dutch
court has not been asked to express an opinion on this question until today. The
KNVB arbitration committee however, declared that it does not consider such a
provision aviolation of thelegal dismissal system that appliesto the termination of
an employment contract.'® The option provision isconsidered anirrevocable offer
of the player to the PFO to extend the employment contract. The arbitrators do
not consider this aviolation of the provisions of the well-known Bosman ruling,
either. In addition to that the arbitration committee also considers that the player
was assisted by consultant when concluding the contract. The agreement reached
has been recorded in writing and has been signed by the parties.

15 With respect to this Cf: J. van DrRoNGELEN, ‘ Het eenzijdige optiebeding’, Tijdschrift voor Sport en
Recht 2010, 1-6, and A.F. Buncerer anD E. VERHULP, ‘De eenzijdige verlengingsoptie in de
arbeidsovereenkomst’, Arbeidsrecht 2004, no. 64, D.S. NieuwLAnND, ‘De eenzijdige optie nader
beschouwd’, Rechtshulp 2004, 6/7, 37 ff. and S.F.H. JeLLiNnGHAUS, ‘Het opleidings- en
solidariteitssysteem van de FIFA: de stand van zaken', ArA 2005/2, 11-15.

16 College of Arbitrators KNVB 4 June 2004, JAR 2004/29 Ajax/Trabelsi.
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We can conclude that — with this approach - the arbitration committee of
the KNVB uses an approach that differs from those of the DRC and the CAS.
The arbitration committee of the KNV B fully and unconditionally acknowledges
the possibility for aPFO to include aunilateral option clause into an employment
contract.

7. The resolution of international disputes, unilateral termination and
compensation

FIFA, UEFA and the KNVB prefer a system where disputes are to be resolved
within the football structure. When it comes to disputes with an international
dimension, the Dispute Resol ution Chamber (DRC) of FIFA hasjurisdiction. These
are disputeswith respect to employment contracts and disputes about the solidarity
contribution. The Court of Arbitration for Sport (CAS) hasjurisdiction in appeal
cases.

It isimportant that the parties mutually agree about the choice of law that
applies to the contract. In case the parties do not make this choice, the CAS will
determine which legal system applies. In general the CAS applies the FIFA
regulations, and where necessary the CASlooksfor additional legal basesin Swiss
law.

Themost important rulings about the amount of the compensation concern
the cases of Webster and Matuzalem.'” In both cases the issue was the unilateral
termination of the employment contract by the player without valid reasons, after
the protective period.

Webster |eft Heart of Midlothain (Hearts) for Wigan AthleticAFC (Wigan).
Webster and Wigan did not pay acompensation to Hearts. Although Hearts claimed
about 5 million pounds, the CAS decided on aconsiderably lower amount, namely
the amount of 150.000 pounds. The CASruled that the compensation that Webster
had to pay, consisted of theresidual value of the contract that had been terminated
unilaterally, i.e. the remaining salary for the period of time during which Hearts
had not been able to use Webster’s services.

In the Matuzalem case the CAS came with a different view.’® The CAS
presented anumber of criteriaon the basis of which the amount of the compensation
is determined. First, the CAS verified whether the ‘ previous club’ was entitled to
acompensation. The basic principle, according to the CAS, is and remains that a
contract must be honoured, al so after the protective period. Inthiscasetoo, it was
aplayer who unilaterally terminated the contract prematurely. So he was obliged

" Heart of Midlothian v Webster and Wigan Athletic, (2008, CAS Decisions: 2007/A/1298-1300).
CAS 2008/A/1519, FC Shakhtar Donetsk / Mr. Mutuzalem Francelino da Slva & Real Zaragoza
& FIFA; CAS/2008/A/1520 Mr. Mutuzalem Francelino da Silva & Real Zaragoza/ FC Shakhtar
Donetsk & FIFA.

18 CAS 2008/A/1519, FC Shakhtar Donetsk / Mr. Mutuzalem Francelino da Slva & Real Zaragoza
& FIFA; CAS/2008/A/1520 Mr. Mutuzalem Francelino da Silva & Real Zaragoza/ FC Shakhtar
Donetsk & FIFA.
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to pay a compensation to his former club, Shakhtar Donetsk. Next, the CAS
determined what the amount of the compensation should be, and whether there
were reasons to adapt the amount of the compensation. The CAS considered it
important that the parties had not agreed an amount in advance. After that the
CAS cd culated the value of the services of Matuzalem during thetimethat Shakhtar
Donetsk was not able to use the services of Matuzalem. Next, the CAS reduced
that amount by the salary which Shakhtar Donetsk was no longer required to pay.
Further, it ruled that an additional amount wasto be paid to Shakhtar Donetsk due
to thefact that Matuzalem was avery important player for Shakhtar Donetsk, and
due to that, calculated a ‘fair amount’. Eventually the CAS ruled that the new
club, Real Zaragoza, was obliged to pay the compensation.

8. The European perspective

Within the European Union, sport issocially acceptable by stressing the virtuesto
society by means of education, health, teamspirit and fair play.’® * Sporting activity
in the strict sense, that performs a social integrating and cultural function, should
be preserved.? Today the European Union has its own sports-specific article.
Article 165 TFEU statesthat the Union shall contribute to the promotion of sporting
issues, whiletaking into account the specific nature of sport, itsstructure based on
voluntary activity and its social and educational function.? It asks the European
dimension in sport to be devel oped * by promoting fairness and opennessin sporting
competitions and cooperation between bodies responsible for sports, and
by protecting the physical and moral integrity of sportspeople’. The European Union
has now partial competence over sport, like the way it deals with education and
culture.??

The sports association isboth subordinate to the hierarchical legal system
but to a certain extent also coordinate to the legal system in the sense that the
sports organi zation claimsits own place within thelegal system.? Most casesare

9 M. Olfers, Sport en mededingingsrecht, Deventer: Kluwer, 2009, 6.

2 Mario Monti European Commissioner for Competition Policy Sport and Competition Excerpts
of a speech given at a Commission-organised conference on sports Brussels, 17 April 2000.

21 See about sports and EU Law: R. BLanrain, M. CoLuccl & F. Henbrickx, The Future of Sports
Law in the European Union: beyond the EU Reform Treaty and the White Paper, Alphen aan de
Rijn, Kluwer Law International, 2008.

2 According to the head of the Commission’s sports unit, Krejza an EU sports programme could
be designed to: Contribute to the promotion of European values (physical and moral integrity of
sportspersons, fairness of competitions): projects could address issues such as doping, racism
and protection of minors; foster the social and educational function of sport: projects could address
issues such as gender equality, disability and co-operation between sports organisations; promote
the transfer of knowledge, innovation, dialogue and good governance in the sector: projects could
address issues such as licensing rules for clubs and mobility of sports experts; contribute to the
promotion of aphysically-active lifestyle: projects could addressissues such as health promotion,
and; foster co-operation with third countries and with international organisations in the field of
sport.

Z Onanational level thereisaconcept of (very) limited judicial review of sport rules. The national
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dealt with, within the sport structure it selves. Throughout the years, the self
regulation of sport associations and the legal autonomy have become subject to
closer judicial review.? Thisis particularly true at European level.

The European Court of Justice put in a case by case review forward that
with regard to the objectives of the Community, sport is subject to Community law
only in sofar asit constitutes an economic activity within the meaning of art. 2 of
the EC Treaty’.? The ECJ stated that the provisions on the free movement of
workers and services apply to the activities of professional or semi-professional
sportsmen or sportswomen, when such economic activity has the character of
gainful employment ("worker”) or provide a remunerated service (“service
provider’).? In general, aprofessional football player isto be considered aworker
under European law, art. 45 TFEU. This means that “professional sport” with an
EU dimension cannot escape the applicability of European law.?’

9. EU, from Bosman to Bernard

In 1995, the famous Bosman ruling questioned the applicability of Community
Law to two important sporting rules: a) restrictionson nationality: limitation of the
number of playersin the national club competition having the nationality of other
member states, and b) the transfer-system: the transfer of players requiring the
new club within amember stateto pay afeeto the old club within amember state.
Clubsrequired feesthat exceeded the costs of the player” straining and devel opment.
The Bosman case was limited to EU players whose contract had ended.?® Both

courts in most western countries will review a voluntary association’s rules only if one of the
following conditions are present: ‘the rules violate public policy because they are fraudulent or
unreasonabl e; the rules exceed the scope of the association’s authority; the organization violatesits
own rules; the rules are applied unreasonably or arbitrarily; the rules violate an individual’'s
constitutional rights.” R. C. BErry & G M. Wong, Law and business of the sportsindustries,
volume |1, second edition, Westport, Connecticut: Praeger 1993, 36-37.

2 K. Vieweg, Thelegal autonomy of sport organisations and therestrictions of law, inA. Caiger, S.
Gardiner (eds) Professional sportinthe EU, The Hague: Asser Press, 2000, 83. Seeaso S. vaN DEN
BocaerT AND A. VERMEERSCH, Sport and the EC Treaty: a Tale of uneasy bedfellows, (2006) 31
ELRev 821.

% The ECJrepeated (again and again and again) that sport is subject to Community law asfar asit
constitutes an economic activity and continued that thisisthe case of the activities of professional
or semi-professional footballers, where they are in gainful employment or provide a remunerated
service. see Case 36/74 Walrave and Koch [1974] ECR 1405, para. 4; Case 13/76 Dona[1976] ECR
1333, para. 12; Case C-415/93 Bosman [1995] ECR | 4921, para. 73; Joined Cases C-51/96 and C-
191/97 Deliege [2000] ECR | 2549, para. 41; and Case C-176/96 Lehtonen and Castors Braine
[2000] ECR | 2681, para. 32 Case C-519/04 P Meca-Medina and Majcen v Commission [2006]
ECR 1-6991, para. 22.

% Case C-519/04 P Meca-Medina and Majcen v Commission [2006] ECR 1-6991, para. 23.

27 Seefor the difference between amateurism and professionalism within aEU context: M. OLFeRs,
Spoort en mededingingsrecht, Deventer: Kluwer, 2009, 101-109.

2 UEFA adopted in 2003 the ‘3 + 2’ rule permitting each national association to limit to three the
number of foreign players whom a club may field in any first division match in their national
championships, plustwo playerswho have played in the country of the relevant national association
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rules infringed the EC Treaty rules relating to the freedom of movement and
provision of services.® The ECJargued that the regul ations did not createafinancia
or competitive balance between club and that the rich clubs were still able to
obtain the talented players. The Court referred to AG Lenz and put forward that
the transfer costs were in most cases not related to the real developing costs of
the players.

In the Bosman case, the Court added to the sports sector two general
interest objectives, @) maintaining a financial and competitive balance and b)
supporting the search and training of young players.® After the Bosman-case, the
European Commission forced the FIFA to develop new regulations. The system
of transfer fees after the expiry of a contract have been replaced by a system
based on compensation due for the breach of contract or undue termination of the
contract. In March 2001 the FIFA and the European Commission decided on the
basic principles of a new regulatory regime which contains, next to contractual
stability, training compensation for young players, a solidarity mechanism, a
minimum and maximum duration of contracts, etc.! The FIFA transfer regulations,
see para. 2. changed over time and play acrucial role in football today.

On 16 March 2010 the European Court of Justice delivered its judgment
in the case Bernard.*? In this case the young promising football player Olivier
Bernard signed ayouth training contract with Olympique Lyonnais. At the end of
thiscontract he decided to sign acontract with Newcastle United. Thiswas against
the French Charter for joueurs espoirs.® The employment of football playerswas
regulated in France by this Charter, a collective agreement. Olympique Lyonnais
went to Court and the French court asked the ECJ whether the rules according to
which a ‘joueur espoir’ may be ordered to pay damages if, at the end of his

for an uninterrupted period of fiveyears, including threeyearsasajunior. The samelimitation also
applies to UEFA matches in competitions for club teams.

2 WEATHERILL, S. (2003) *‘ Fair Play Please!’ Recent Developmentsin the Application of E.C. Lawto
Soort’, Common Market Law Review, No. 40: 51-73; ParrisH, R. (2003) * SportsLaw and Policy in
the European Union’, Manchester University Press CaigNER AND GARDINER, (2000) Professional
Soort in the European Union: Regulation and Re-regulation, TMC Asser: The Hague.

30 M. Ovrrers, Sport en mededingingsrecht, Deventer: Kluwer, 2009, 355.

31 M. Ovrers, Sport en mededingingsrecht, Deventer: Kluwer, 2009, 349-351.

%2 Olympique Lyonnaisv Olivier Bernard, Newcastle United FC (Case C-325/08). European Sports
Law and Policy Bulletin, Bernard Case Sports and training compensation, 2010.

% At the end of his training with a club, the Charter obliged a ‘joueur espoir’ to sign his first
professional contract with that club, if the club required him to do so. In that regard, Article 23 of
the Charter, in the ver-sion applicable at the material time in the main proceedings, provided:
‘...On the normal expiry of the [“joueur espoir”] contract, the club isthen entitled to require that
the other party sign a contract as a professional player.

..." According to French law: Article L. 122-3-8 of the French Code du travail, in the version
applicable to the facts in the main proceedings, provided:

‘In the absence of agreement between the parties, afixed term contract may be terminated before
the expiry of theterm only in the case of serious misconduct or force majeure. ... Failure on the part
of the employeeto comply with these provisions givesthe employer aright to damages corresponding
to the loss suffered.
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training period, hesignsaprofessional contract, not with the club which provided
his training, but with a club in an-other Member State, constitute a restriction
within the meaning of Article45 TFEU and, if so, whether that restrictionisjustified
by the need to encourage the recruitment and training of young players. The Court
stated that Bernard is to be considered aworker within the meaning of European
law, and that the collective agreement, the French Charter for joueurs espoirs,
falls within the scope of the Treaty. The Court points out that the obligation to
concludehisfirst professional contract with the club whichtrained himisarestriction
on the freedom of movement for workers. Thisrestriction can be justified by the
objective of encouraging the recruitment and training of young players. This
restriction however, needs to be appropriate and proportionate.

The ECJ stated:

“Article 45 TFUE does not preclude aschemewhich, in order to attain the objective
of encouraging the recruitment and training of young players, guarantees
compensation to the club which provided thetraining if, at the end of histraining
period, ayoung player signsaprofessional contract with aclub in another Member
State, provided that the schemeis suitabl e to ensure the attainment of that objective
and does not go beyond what is necessary to attain it.

A scheme such asthe one at issue in the main proceedings, under which a‘joueur
espoir’ who signs a professional contract with aclub in another Member State at
theend of histraining period isliableto pay damages calculated inaway whichis
unrelated to the actual costsof thetraining, isnot necessary to ensure the attainment
of that objective.”

The Court in Bernard didn’t giveits blessing to the FIFA rules. The Court
examinationis important for (future) testing of compensation regulations. Further
the Court in Bernard did not consider the case from acompetition law perspective.
Thereason isthat the Court in France did not raise the question whether the rules
infringethe EU competition laws.

10. The Dutch situation, tested

As stated before, Dutch labour law is not sport-specific. The Netherlands
Government points out in the Bernard case that in general “there are reasons in
the publicinterest, related to training objectives, which could justify rulesby virtue
of which an employer who providestraining to aworker isjustified in requiring the
worker to remain in his employment or, if he does not do so, to claim damages
from him. The Netherlands Government considersthat, in order to be proportionate,
compensation must fulfil two criteria, namely that the amount to be paid must be
calculated in relation to the expenditure incurred by the employer in that training
and account must be taken of the extent, and for how long, the employer has been
able to enjoy the benefit of the training.3* The Netherlands Government stated
that the caseis related to amore general (not sport specific) issue: the will of the

% Bernard, para. 26.
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employer to invest in training an employee but reluctant to see that employee
immediately carry off the valuable skills acquired and place them at the service of
acompeting employer. The Court in Bernard, doesn’t answer thismore elementary
wider questions.

KNVB Regulation

The Court in Bernard points out that it must be accepted that the prospect of
receiving training feesislikely to encourage football clubsto seek new talent and
train young players. Supporting the search and training of young players is a
legitimate aim under EU law. Seepar. 2, thetraining compensationinthe Netherlands
isregulated by article 3 of the Regulation, which points out that there are certain
criteriato pay atraining compensation. Taking into account thelegitimate aim, the
payment of atraining compensation doesin itself not infringe European law. The
same will be true for the solidarity contribution provided for by article 4 of the
Regulation.

In any case it's important that the costs are calculated in relation to the
training costsincurred by the club providing that training. The problems arise the
moment the costs are calculated in “away which is unrelated to the actual costs
of training”. AG-Stix-Hackle states in the Balog-case in 2001: “The question of
necessity of paymentson the occasion of thetransfer of aplayer depends essentialy
on the occasion of the size of the payment”.* So only the actual costs are
acceptable. This means that compensation based on the player’s prospective
earningsor on the club’s prospective (loss of) profitsis not acceptable. The Court
in Bernard doesn’t determine however what the real costs of training are and how
the real costs need to calculated.

Thetraining compensation isin our view not disproportionate. The size of
the payment (1355,-) for each year of training seems reasonable.

Calculation of the compensation for early termination of contract

Next to this, according to general (not sport-specific) Dutch labour law, see par. 2,
a breach of contract is a matter of a so-called resignation with liability for
damages.® The employer makes a choice between a compensation based on the
remaining salary which the employee would receive until the end of the contract
term or a compensation for all damage caused. In general the obligation to pay
damages in case of a breach of contract makes it for a player less attractive to
sign a contract in another member state. A requirement to pay is an important
consideration for a worker contemplating refusing one offer of employment in

% Fix-Hackle, Tibor Balog versus Royal Charleroi Club ASBL, Case 264/98, 29 March 2001, para.
115, Removed from the register on 2 April 2001. This case handles with the competition law
aspects of transfers.

3 Article 7:680 Dutch Civil Code.
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order to accept another. In general thereis atension between the obligation to pay
damages for a breach of contract and the freedom of movement for workers.
Next to this the damage may result in a considerable financial compensation.

According to the Dutch labour law system, the premature termination of
contract may result in a considerable financial compensation, not related to “the
real training costs’ but related to “real damages’ because of the premature
termination of the contract. Aslong asthis actual damageis calculated in relation
to the expenditureincurred by the employer in that training and takesinto account
the extent, and for how long, the employer has been able to enjoy the benefit of
thetraining, wethink, although never tested under EU law, thereisno infringement
of the freedom for workers. The actual damages are acceptable.

Age limits

The Courtin Bernard didn"t answer the question whether agelimitsarearestriction
of movement for workers or aviolation of the competition laws. 3 ¢ states that a
football organisation isrequired to pay atraining compensation in casethe player
has entered into a consecutive player contract with that professional football
organisation; prior to the end of the season in which the player has reached the
age of 22.% It isstill disputable whether age limits are | egitimate under European
competition law. Age limits seem to be accepted due to socio-political motives,
like the protection of minors.®

Transferwindows

In football there are two periods during which aplayer isallowed to transfer from
one club to the other, the so-called transferwindow. Article 6 of RSTP, provides
that players may only be registered during one of the two annual registration
Periods. These periods are fixed by the relevant association. Transfer deadlines
in principle adversely affect freedom of movement, because once they had
expired they prevent playersfrom leaving their club withinthe EU in order to play
for another club within the EU.* The player-employee cannot switch from one
club to adifferent one and play for that club at any given point in time.

In the case Lehtonen the EC Court of Justice has ruled that a transfer
deadline does not violate the free movement of employees, provided that therule
is appropriate, necessary and proportionate for the orderly progress of the
competition.*> More specific these rules are justified because these sport-specific

37 See also the FIFA regulations, f.e. Annexe 4, art. 2 para. 1 of the FIFA Regulations 2009.

% Compare Linseman versus World Hockey Association, 439 F. Supp. 1315 (D. Conn. 1977).

39 Case C-176/96 Lehtonen and Castors Braine [2000] ECR | 2681

40 Case C-176/96 Lehtonen and Castors Braine[2000] ECR | 2681. In this case however the ECJ
dealt with the transferwindow of a basketball association, which applied different transferperiods
to players within Belgium and outside Belgium. This system was discriminatory.
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ruleswere adopted to ‘ ensuring theregularity of sport competitions'. Inthe Lehtonen
case however a stricter transfer-deadline applied to players coming from a
European association than those who came from another association. The ECJ
concluded therefore that the rules were disproportionate.*? In the Netherlands
transfersof playersdtill take place after the national competition hasalready started.
As aresult of that, there is no orderly progress of the national competition, but
rather anervous start (of the progress) of the competition season. It might be that
this system goes beyond the proper functioning of the competition.

Concluding remarks

The Regulation on General Transfer Provisions, Training compensation and
Solidarity Contribution of the KNV B isto be considered the implementation of the
FIFA regulations. The freedom of movement for workers does not preclude a
scheme which, in order to attain the objective of encouraging the recruitment and
training of young players, guarantees compensation to the club which provided the
training. In the Netherlands a training compensation is paid to the amateur and
professional clubs who trained and educated the player in the past. Although the
ECJ never explained what the real training costs are and how these costs need to
be calculated, the cal culation principlesin the Netherlands (an amount of 1355 for
each training year) seems reasonable and proportionate from an EU perspective.
Next to the rules and regulations from the KNVB, Dutch labour law contains
certain provisions that influence the players freedom of movement. The Dutch
legislator has not created sports specific regulations. Pacta Sunt Servandais (also)
a core principle in the Netherlands. In general a premature termination is not
easily accepted, and is only allowed in case of financial improvement and an
improvement of the player’s position. In the Netherlands it's all about a “fair
compensation”, but this fair compensation doesn’t necessarily resemble the real
training costs. A premature termination may result in a considerable financial
compensation. The question is still whether this system is EU-proof. We think
that aslong asthe actual damageis calculated in relation to the expenditureincurred
by the employer in that training and takes into account the extent, and for how
long, the employer has been able to enjoy the benefit of the training, we think,
although never tested under EU law, there is no infringement of the freedom for
workers.

“1 For other sport related cases in the field of the freedom of movement see also Case C-438/00
Deutscher Handballbund eV v Maros Kol pak [2003] ECR 1-4135. Case C-265/03 Igor Smutenkow
judgment of 12 April 2005.
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1. Introduction

Common Law is a body of law derived from the system applied in the Middle
Ages in England and which today is used in most countries that have or had
British influence. Itisalegal system based on custom which is administered and
developed by the courtsin judicial decisions; it has based itslegal structure more
on jurisprudence than in the laws. Together with Roman-Canon law, it represents
one of the most relevant contemporary legal families. Both have been adopted by
numerous countries around the world and have influenced the formation of many
other legal systems, hence their importance.

Equity complemented and mended Common Law until their fusion during
the Nineteenth Century. Both had their origininthejudicial activity, thefirst onein
the chancery and the second one in the royal tribunals. The division between
Common Law and Equity cannot befound, however, in al thelawsthat form part
of thislegal family.

The Common law system possesses the flexibility that judicial precedent
and statutory interpretation can offer judges. Although American law for instance
hasitsrootsin English law, there are mgjor differences between the legal systems

* Founder and CEO of SportsTeam, a sports advisory business based in the United Kingdom. Before
founding SportsTeam in 2010, Paolo worked in various capacities for FIFA. He joined the FIFA
Players Status department in 2002 and served as Deputy Head of the Players’ Status department
prior to taking the position as Head of the FIFA Disciplinary & Governance department, which he
held from 2007 to 2010. This article was written in cooperation with Iria Caride.
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of both countries. There are diverse reasons, both historical and political, to explain
this. The causes of the main differences between law in England and United
States lie in the fact that the latter, after its independence, adopted a political
structure different from that of England. There have al so been other influencesin
theformation of thelaw inthe United States such asthe customs of NativeAmerican
Indiansand the law of other European nationsthat col onized that territory: Holland,
Sweden, France and Spain. Apart for French law, the others did not have much of
an influence hence it can be said that it is English law that played amajor rolein
the formation of American law. It isalso to be highlighted that the coexistence of
legal systemsbelonging to different legal families caused the emergence of mixed
or hybrid systems which can be considered as subsystems such as Quebec in
Canada and Louisiana in the United States. The British approach of respecting
the law of the territories that already had their own legal organization when
becoming British colonies may be one of the reasonsthat explainsthis phenomena.t

2 Civil Law v Common Law

Common law and civil law contracts have been traditionally seen as distinctive
and quite diverse. Convergence between both legal systems in certain areas is
however not new, it tracesits roots to the Enlightenment and has been aslow and
gradual process. This does not mean that civil law and common law are one and
the same. The differences between common law and civil law are mainly in style,
terminology, interpretation, conception and emphasison certain e ementsover others
rather than on their structure or fundamental philosophical conceptions. Both civil
law and common law share similar fundamental social objectives, which include
the protection and encouragement of individual and personal rights and are both
enrolled in a liberal philosophy and conception of the world. They both divide
private law into large legal fields, such as property, tort, and contracts, among
others, and analyse these fields in a similar way. The organisation of the law and
its larger concepts are also alike even if particular rules are not. There are till
however important difference between these two systems as will be analysed
below.?

Some of the basic principlesthat differentiate Civil and Common Law are
thefollowing:®

CIVIL LAW JURISDICTIONS COMMON LAW JURISDICTIONS

Relies primarily on legislation to develop and | Relies primarily on court decisions to interpret
enact laws. legislation as well as develop law

1 M. MorinEAau, Introduction to Common Law, 133-137.
2J. HermipA, Convergence of Civil Law and Common Law Contractsin the Space Field, 1-5.
3 www.docstoc.com/docs/15223141/BASIC-PRINCIPLES.
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CIVIL LAW JURISDICTIONS

COMMON LAW JURISDICTIONS

Historical Concept: A single, complete,
coherent, and logical system to govern all
legal relationships was possible to develop
and follow.

Historical Concept: Legislation (by the
ruling authority) was considered as a
suspension of the “common law” that
governed the everyday affairs of men; thus,
people were suspicious of how legislation
was to be applied.

Favours predictability and stability, but is
generally very inflexible because it can be
changed only by legislative action.

Favours flexibility, although predictability
comes from the principle of stare decisis
(do not disturb a settled point).

Civil law attorneys tend to interpret the law
expansively in order to add the flexibility
necessary to apply the legislation to new
situations when they arise. However, the
current trend in some civil law jurisdictions
is for lawyers to keep informed about (and
often use) prior judicial decisions in new
cases.

While common law attorneys tend to
interpret legislative law narrowly, common
law courts tend to interpret legislation more
broadly than civil law courts, and this
provides the flexibility to address new
situations without new legislative action.

Trial judge has the responsibility to “find
the truth.” Thus, the judge (court) often
identifies the legal issue(s), investigates the
facts, selects and questions the witnesses,
and assumes the procedural initiative.

Relies on the “adversary system”; thus, the
court is “passive.” The court solves only
those issues that are put before it; the
attorneys identify and frame the issues and
then are the advocates for their respective
sides. “Truth” is ultimately found by the
court, with help from the jury, through the
passive decision making that separates
persuasive arguments and evidence from
unpersuasive ones.

Relies primarily on deductive reasoning.

Relies on a combination of inductive,
deductive, and analogical reasoning.

3 How Common Law deals with contractual breach and compensation

for contractual breach

3.1 Nature of contractual breach*

Breach of contract casesin England and Wales constitute amajor part of civil law
(within common law). As ageneral definition, a breach of contract occurs where
aparty to acontract failsto perform, precisely and exactly, his obligations under
the contract; it constitutes therefore any departure from the agreed terms and
conditions of acontract. The obligation may be express (that is, agreed in writing
or orally) or implied by common law or statute. Where abreach has caused one or
more parties to suffer aloss or damage, that party may find itself entitled to be
compensated for losses that are not “too remote’.

4 GoldSmith International Business School, Breach of Contract and Remedies, 1-2.
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3.2 Effects of breach

Themajority of breacheswill not necessarily render acontract void, nor will they
signal animmediate termination of alegal relationship. Minor breaches can often
be repaired with damages and the contract can continue with the agreement of
both parties. However, some breaches are so severe that the relationship between
the contracted partiesisirreparably damaged and the contract must be terminated.
Such breaches are known as repudiatory breaches and in many cases, theinjured
party will be entitled to compensation.

The three repudiatory breaches which give the innocent party the option
of terminating the contract are: renunciation, which occurs when a party refuses
to perform the obligations under the contract (express or implied); breach of
condition which, as its name indicates, occurs when the party in default has
committed a breach of condition; and fundamental breach that occurs when the
party in breach totally fails to perform the contract or has committed a serious
breach of acontractual term that may turn out to be either a condition (integral to
the contract) or awarranty (incidental to the contract) depending on its effect on
the innocent party.

3.3 Remedies for breach of contract UK law?

When there has been abreach of contract theinnocent party has various remedies
available; the main one is damages. However, there are a number of equitable
remedies attainable in certain situations to grant an appropriate remedy to the
claimant. Such remedies are discretionary and will not be granted as of right.
There are two types of equitable remedies available: specific performance and
injunctions.

3.3.1 Unliquidated damages

“Unliguidated damages’ are assessed by the court and are designed to compensate
the innocent party for any losses incurred as a result of a breach of contract.
However, where loss cannot be proved, the innocent party will only be entitled to
claim nominal damages. E.g.: Surrey CC v Bredero Homes, 1993; Chaplin v
Hicks, 1911. Unliquidated damages are not a means by which to punish the
defendant and punitive damages will not be awarded for a breach of contract.
They are also not away to recover any gain made by the defendant as a result of
abreach. Lossincludesany harm or damageto the claimant themselves. However,
in calculating the loss and awarding damages, if the claimant has obtained any
benefit from the breach the court will not usually allow the claimant to be put in a
better position than they would have been had the breach not occurred. Therefore,
any benefit received must be set off against the loss. There are three ways of

S http://leighellis.articlealley.com/remedies-for-breach-of -contract—uk-law-577398.html .
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calculating loss and which oneis used will depend upon the type of lossincurred
and which one will be best for the claimant.

3.3.1.1 Expectation loss or loss of bargain

Thisisthe traditional basis upon which damages are assessed and is designed to
put the claimant in the same position they would have been had the contract been
performed. There are two ways of quantifying the damages for expectation loss:
the cost of cure measure or the difference in value measure. Which method is
used depends on various factors including the reason for the performance; the
impact of the claimant’s attempts to mitigate their loss; and whether the court
believes that the claimant will carry out the cure if awarded on this basis. E.g.:
Radford v De Froberville, 1977; Tito v Waddell (no 2), 1977.

There are anumber of limitations on the principle of expectation:
a) Remoteness of damage: Where a claimant’s losses are too remote, damages
cannot be recovered. They must be “within the reasonable contemplation” of the
parties. The application of remoteness can either be from imputed or actual
knowledge. Any knowledge of any special circumstances needs to be precise
E.g.: The Heron Il, 1969; Smpson v L and NWR, 1876; Horne v Midland
Railway, 1873.
b) Typeof loss: pecuniary lossisthe usua ground upon which damages are awarded
for breach of contract. However, damages for non-pecuniary loss are sometimes
awarded in certain circumstances, such as. pain and suffering as a result of a
physical injury; physical inconvenience; damageto acommercial reputation; and
any distress caused to the claimant.
¢) Mitigation: the claimant is under aduty to mitigate their loss, but only oncethere
has been abreach of contract. Where a claimant has managed to avoid any losses,
they cannot recover damages for that.
d) Causation: the breach of contract which occurs must have caused and preceded
theloss. It is possible for the chain of causation to be broken by athird party, but
only if itisunforeseeable.

3.3.1.2 Reliance loss

Reliance loss arises when the claimant has incurred out of pocket or wasted
expenditure in preparation of or partial performance of the contract. Where
expectation loss cannot be recovered, reliance loss will be claimed.

3.3.1.3 Restitution

Restitution is where the claimant has conferred a benefit on the defendant in
performing their contractual duties and wants to claim that benefit back. It will
only be permitted if there is a serious breach and atotal failure of consideration.
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An example of this is where the claimant has paid in advance for goods which
have not been delivered.

3.3.2 Liquidated Damages

“Liquidated damages’ refers to damages set by the parties themselves where
they decide upon a fixed sum being payable in the event of a breach of contract
(e.g.: buyout clause). Where the sum isagenuine pre-estimate it will be enforced
by the court. However, where it is not a genuine pre-estimate it will be regarded
asapenalty which will not be enforced by the court unliquidated damageswill be
awarded instead. Dunlop Pneumatic Tyres Ltd v New garage and Motor Co.
(1915) set down guidelinesto distingui sh between liquidated damages and penalties.

4. Differences between English and Scottish Contract Law

Remedies for breach of contract represent one of the most significant differences
between English and Scots contract law.

In Scots law, a party is entitled to an order compelling performance. Of
course, there are categories of casesin which specific implement will be refused.
Examplesinclude contractsthat depend on ahighly personal relationship (such as
partnership or employment), circumstances in which performance has become
impossible, or where performance could reasonably be obtained from another
source. In Scotland, therefore, the innocent party is able to choose, as of right,
between damages and specific implement.

English law begins from the opposite standpoint. Although damages are
available as of right, specific performance — as an equitable remedy — was
historically available only where damages were an inadequate remedy. It seems
that the law is more liberal now and will grant specific performance in a broader
range of casesthan before. Therefore, the practical outcomein Scottish and English
cases will be the same on many, but not all, occasions.

There are many other differences, too, as would be expected of separate
legal systems. To highlight but afew, Scotslaw does not require consideration for
acontract to be formed; recognises a concept of “unilateral promise”, by which a
party can bind itself to an obligation without any need for acceptance; recognises
third party rights at common law (via a concept known as jus quaesitum tertio)
and so the relevant rules differ from those under the Contracts (Rights of Third
Parties) Act 1999; a so prescription rules differ.

5. Article 17 of the FIFA Regulations on the Satus and Transfer of
Players: Consequences of terminating a contract without just cause

Initsregulations FI FA has given specid attentionto the general principleof “PACTA
SUNT SERVANDA" captured under Chapter 1V titled “Maintenance of
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Contractual stability between professionals and clubs’ and more specificaly in
article 13 of the FIFA Regulationson the Status and Transfer of Players. According
to this provision a contract can be:

- naturally terminated upon expiry of the term of the contract, or

- friendly and contractually terminated by mutual agreement of the parties.

The parties are free to include in the contract an option for rescinding
their contract —compensation clause- subject to the payment of astipul ated amount
for the early termination of the employment rel ationship.

Unilateral termination of the contract is regarded as a breach of contract
and its consequences depend on whether the contract has been breached with or
without just cause. Articles 14 and 15 of the FIFA Regulations on the Status and
Transfer of Players seem to regulate the repercussions of unilaterally terminating
the contract with just cause whereas the subsequent article 17 determines the
consequences of terminating a contract without just cause, anong which the
payment of compensation and sporting sanctions.

Unlike some who consider that article 17 of the FIFA Regulations
recognises the unilateral breach of contract without just cause subject to the
payment of compensation, in our opinion the purpose of such provisionistoregulate
the compensation itself in the event of such a breach. In this sense, we do not
assume that Article 17 of the FIFA Regulations recognises a right to breach a
contract or stipulates an exception to the contractual stability but rather regulates
the consequences of such occurrence. This interpretation would seem to be in
harmony with the principle of pacta sunt servanda and the essence of Section
IV whichisthe discouragement of playersand clubsfrom unilaterally terminating
their contract, particularly in anindustry where temptationsfor clubsto not respect
the contracts are substantial when a player is not performing as they wished and
for players when they get better offers from other clubs. The introduction of a
protected period and the threat of sporting sanctions as a deterrent for unilateral
contractual terminationswould seem to be in keeping with this approach.

Article 17 therefore regul ates the compensation that is due to either party
when the contract has not been terminated by mutual agreement and has been
breached without just cause.

One of the criteria to be taken into account when calculating the
compensation due to the other party in cases where a contractual breach occurs
isthe national law of the country concerned. Inthissense, article 17 stipul atesthat
in all cases the party in breach shall pay compensation and “unless otherwise
provided for in the contract, compensation for breach shall be calculated
with due consideration for the law of the country concerned, the specificity
of sport, and any other objective criteria. These criteria shall include, in
particular, the remuneration and other benefits due to the player under the
existing contract and/or the new contract, the time remaining on the existing
contract up to a maximum of five years, the fees and expenses paid or incurred
by the Former Club (amortised over the term of the contract) and whether
the contractual breach falls within a Protected Period” .
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The language of this provision was however left (or ended up being)
somewhat open, allowing room for discussion whether or not the national law
shall be applied when cal culating compensation for breach. The expression “ with
due consideration for” implies that national law is a matter to be weighed or
taken into account when calculating the compensation for breach of contract, it
does not necessarily mean that national law shall govern the decision-making
process. Same appliesto thewording “ any other objective criteria” which means
that any such criteria shall be carefully assessed, but not necessarily applied
when the compensation is calculated. This clause has been further tangled up
with an enumeration of criteriathat can be considered an objectivelist that willing
or not has been left undefined, which makes its interpretation more complex.

It would appear that article 17 has provided the deciding bodies mostly
exposed to it, the Dispute Resolution Chamber (DRC) at FIFA or the Court of
Arbitration for Sport (CAS) with a considerable scope for discretion, especially
when deciding when national law should be applied; in this sense, although CAS
appliesessentia principles of the common law system such asequity and fairness
when making adecision, it still enjoys considerabl e discretion.

According to some authors such as Nafzinger, one of the main aspects of
international sportslaw isthat it usesthejus commune, that is, the general principles
of international law.®

International sportslaw is, however, wider than those principlesthat can
be deduced from public international law alone, and includes additional “rule of
law” safeguards that are significant in sport. These include the principles
underpinning constitutional safeguardsin most western democracies. A provisiona
list would include clear unambiguousrules, fair hearingsin disciplinary proceedings,
no arbitrary or irrational decisions, and impartial decision-making. Theseare genera
legal principlesthat can be deduced from the judgments of national courtsin sports
law cases.

Some authorslike Ken Foster are of the opinion that thereisadistinction
to be made between International sportslaw and Global sportslaw. Thelatter, by
contrast, may be defined as atransnational autonomouslegal order created by the
private global institutions that govern international sport. Its chief characteristics
arefirst that itisacontractual order, with its binding force coming from agreements
to submit to the authority and jurisdiction of international sporting federations, and
second that it is not governed by national legal systems.

According to Michael Beloff, sports law is “inherently international in
character’ because its ‘normative underpinning” is in the constitutions of
international sports federations. Lex sportiva for Beloff has three main elements:
- ithastransnational normsgenerated by the rulesand practices of international

sports federations,
- ithasauniquejurisprudence, with legal principlesthat are different fromthose

6 K.FosTeR, Isthere a Global Sports Law?, 2,8,10,11.
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of national courts, and whichisdeclared by the Court of Arbitration for Sport,
and
- itiscongtitutionally autonomousfrom national law.

Lex sportiva invokes the concept of lex mercatoria. While there is no
agreed meaning as to what is included in the concept of ‘lex mercatoria’, three
key characteristics may however be identified as follows:

- itsnormsare generated by theinternational custom and practice of commercial
contracts and these practices have become standardised,

- arbitrationisdeemed to be superior to litigation asamethod of settling disputes,
and

- itcancontain provisionsto prevent the application of national laws.

These three key elements are more or less identical to the three elements
that seem central to Michael Beloff’s use of the concept lex sportiva. It seems
relevant therefore to assume that the theoretical problems that are likely to be
encountered in using the concept lex sportiva will mirror those that have already
been widely discussed in the literature of lex mercatoria.

There is one fundamental question about the nature of lex mercatoria
that isto behighlighted. Can an arbitrator decide aninternational disputeon principles
of law that are independent of any national legal system? This question implies
that there are general principles of law independent of national legal systems,
which can be easily identified. One list includes the following: ‘pacta sunt
servanda’, equity, the doctrine of proportionality, doctrines of personal liability,
the prohibition of unjust enrichment, and the doctrine of ‘clausula rebus sic
stantibus'. These are general principles, however, that may not be entirely
independent of national systems.

For the purpose of our argument, does this mean that the result of applying
anationa law based on Common Law would differ from a decision based on a
Civil law system?

In this respect, let us observe the possible consequences of applying
Common Law to one of the leading cases of unilateral termination of contract.

6. Analysis of a leading case: Andrew Webster (CAS 2007/A/1298 Wigan
Athletic FC v/ Heart of Midlothian & CAS 2007/A/1299 Heart of
Midlothian v/ Webster & Wigan Athletic FC & CAS 2007/A/1300
Webster v/ Heart of Midlothian, award of 30 January 2008)

Football player Andrew Webster signed a four-year contract with Scottish club
Hearts of Midlothian on 31 March 2001, shortly before his 19" birthday. In July
2003 the contract was extended until June 2007 and in January 2006 Hearts entered
into negotiationswith Webster in order to further extend his stay with the Edinburgh
side. No agreement could be reached, thereby causing abreakdown intherelations
between the player and the club. Webster gave notice to Hearts on 26 May 2006
that he was unilaterally terminating his contract on the basis of article 17 of the
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FIFA Regulationsfor the Status and Transfer of Players. Histermination occurred
outside the Protected Period of three years commencing from the date he last
signed with Hearts. Scottish club Hearts of Midlothian filed a claim with FIFA
claiming compensation for breach of contract in excess of £5 million against the
player and hisnew club asthey were deemed jointly and severally liablefor having
induced the breach. The Dispute Resolution Chamber found there had been a
breach by Webster, and assessed compensation at £625,000. Both sides appealed
to CAS.

Themainissueinthis case wasto define whether the compensation should
be based on an assessment of the loss suffered by the player’s former club or
whether it should be limited to the residual value of the contract, which essentially
means the sum of the player’'s salary payments until the natural expiry of the
contract.

Hearts' approach was that the compensation should be measured by the
cost of replacing Webster with a player of similar age, ability and experience or,
aternatively, the loss of opportunity to receive atransfer fee.

Webster and Wigan Athletic on the other hand considered that
compensation should be limited to theresidual value of the contract as any higher
compensation would impose heavy restrictions on the free movement of players.

The CAS Panel found that compensation should be limited to £150,000.
CAS reached thisfigure as it felt that article 17 only allowed the Court to value
the player’s contract’s residual value, based upon his salary for the remainder of
his contract, not the player’s market val ue.

As to the applicable law, more often than not an employment contract
containsaclauseindicating thelaw governing their relationship in which thetribunal
or the arbitration panel canrely on and thiswill usually bethe oneto betaken into
consideration. If there is no such clause, the issue of the governing law hasto be
addressed by the deciding body.

In the case involving the player Webster the agreement was made in
Scotland, which is where the contract was performed and where both parties
were domiciled. Therefore, Scottish law should be taken into consideration.

Thisis particularly relevant as the parties’ intention to have the rules of
the Scottish Football Association and of Scottish Premier League govern any issue
pertaining to the suspension and termination of the contract was manifestly
expressed in clause 26 of the relevant employment contract.

Inany case, the application of Scottish regulationsand Scottish law would
haveto be claimed by at |east one of the partiesand in this case they were requested
by Hearts of Midlaothian. Also, Scottish law would have to recognise the points of
both parties in order to be accepted. Webster (& Wigan Athletic) claimed that
compensation should be limited to the residual value of the contract, which would
seem to comply with this second requirement as well.

Asresultit would seem that Scottish law could have been applied, at least
to the dispute between the player and Hearts.
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The CAS approach was however that of applying the FIFA regulations
and, additionally, Swisslaw, asenunciated by article 62 par. 2 of the FIFA Statutes.
Even then, in doing so it would appear that Scottish law should in principle have
played amajor rolein the cal culation of the compensation, especially considering
that “article 17 of the FIFA Satus Regulations gives primacy to the parties
contractual agreement in terms of stipulating types and amounts of
compensation” . Wherethisvery aspect was not clearly provided for in the contract
or agreed between the parties, it was however stipulated that Scottish Law would
apply to any conflict arising from or in connection with the contract. Infact, clause
21 of the employment contract stated that “ The Club may offer the Player a
further period of engagement under the Rules of The Scottish Premier League
and the Player shall not be registered for any other club without payment of
a compensation fee (fixed in manner provided by the Rules of The Scottish
Premier League) by that other club to the club which previously held the
Player’s Scottish Premier League registration if and so long as the Club has
offered to engage the player on terms which are in the opinion of the Board
no less favourable in all monetary respects that those applicable hereunder.”
Although article 17 does not require that compensation be determined in application
of anational law or that the rules on contractual damage contained in the law of
the country concerned have priority over other elementsand criterialistedin article
17, it would seem possible to have done so.

Although the employment contract does not contain aclear choice-of-law
clause it specifies that the parties “shall observe and be subject to the Rules
regulations and Bye-Laws of the Scottish Football Association, The Scottish
Premier League(...)” . Thedomicile of the Association and the Leagueis Scotland
and also of the parties and the contract. Hence, it would seem that the intention of
the partieswasto have Scottish law asthe governing law of the contract. According
to article R58 of the CAS code: ‘ The Panel shall decide the dispute according
to the applicable regulations and the rules of law chosen by the parties or, in
the absence of such choice, (...). This implies that the application of Scottish
Law would bein accordance with CA S provisions and the dispute could be decided
according to Scottish Law. Furthermore, article 62 par. 2 of the FIFA Statutes
stipulates that “ the provisions of the CAS Code of Sports-Related Arbitration
shall apply to the proceedings’. CAS shall primarily apply the various
regulations of FIFA and, additionally, Svisslaw. Thereforeit would be possible
to apply Scottish Law to the proceedings, al so taking into account FIFA regulations
and Swiss Law additionally.

Article 25 par. 6 of the Regulations on the Status and Transfer of Players
would seem to further support this argument: The Players Satus Committee, the
Dispute Resolution Chamber, the single judge or the DRC judge (as the case
may be) shall, when taking their decisions, apply these regulations whilst
taking into account all relevant arrangements, laws and/or collective
bargaining agreements that exist at national level, as well as the specificity
of sport.
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The purpose of thisanalysisishowever not to determine whether Scottish
law should have been applied by CAS to the present case and/or how, but rather
to highlight the fact that common law could have been applied or it may be applied
in future by the Court of Arbitration for Sport and what the implications of doing
so would be.

As we have seen above, according to Common Law, in casu Scots Law,
remediesfor the breach of contract are based on the restitutio in integrum, which
attemptsto return theinjured party to the same position it would have beenin had
the breach not occurred. It should a so be taken into account the lucrum cessans
suffered by the aggrieved party. In Common law therefore the judging authority
shall be led by the principle of the so-called positive interest or “expectation
interest”.

1)  The residual value of the contract

When cal culating the compensation, theresidual value of the Player’s employment
contract remaining after its termination (GBP 150,000) was accepted by both
parties.

CAS did not apply the principles of aggravating circumstances or

contributory negligence argued by the parties; the CAS Panel instead expressed
thefollowing:
“ although the Panel is not convinced that the concept of aggravating factors
or of contributory negligence are legally relevant or applicable to the
calculation of compensation under the criteria of article 17 par.1 of the
FIFA Regulations, the legal question can be left open because the Panel
finds there is no sufficient evidence that either party (Hearts or the Player)
in fact had ill intentions or misbehaved in their attitude with regard to each
other” .

It would seem however that the Panel took into consideration the
circumstances of the player, who although did not claim he had just a cause to
terminate the contract showed and proved to have been treated badly by Hearts.

From acommon law perspective the pressure exercised by Hearts on the
player could be considered a form of contributory negligence on the part of the
club that could have the effect of diminishing any amount of compensation, should
sufficient evidence have been brought before the Panel. Contributory negligence
in common-law jurisdictions appliesto caseswhere aplaintiff/claimant has, through
his own negligence, contributed to the harm he suffered; the negligenceis not a
complete defence and can reduce the amount of damages.

On the other hand, Hearts alleged the existence of aggravating factors
mai ntai ning that the player, knowing that the end of his contract was approaching
and despite having received severa offers from the club, unfairly refused to
negotiate afurther extension of hisemployment contract, and then made addliberate
attempt to circumvent the requirement of transfer compensation. Whether this
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could have been considered asan aggravating factor it is something that isdifficult
to determine, and it would have had to be sufficiently proved. Itis possiblethat it
would have been seen as away by the aggrieved party (the club) of mitigating or
reducing damages by reasonable means, which is considered a duty in common
law.

2)  The market value of the player

Hearts claimed as loss in profit (or as the replacement value of the player) an
estimated value of the player on the transfer market (valued at GBP 4 million).
CAS considered that this could not be taken into consideration when determining
compensation on the basis of article 17 because such form of compensation was
not agreed upon contractually and would cause the Club to be enriched and be
punitivefor the player.

In the case Gary Smith & Anr and Ben Collett it was decided that a
football player could be compensated for future earnings that werelost as aresult
of adangerousplay onthefootball field. Mr Collett issued civil proceedings against
Middlesbrough Football Club and Mr Gary Smith claiming that he had been deprived
of his chance to pursue a lucrative career as a professional footballer. The
calculation of the compensation for future earnings was based on hypothesis,
statistics and non-corroborated evidence and by applying apercentage discount to
the total for contingencies that could have occurred.

Although the substance of the caseis different from that of Mr Webster,
we can see by analogy how the calculation of the lost profit made by Hearts
based on the transfer market value could be justified. From a common law
perspective this compensation would not need to be agreed upon contractually but
it would need to be considered something foreseeabl e by the parties. Thiscriterion
is often used when calculating the total amount of the so-called buyout clauses
(at least nowadays, after the Webster case) or even by CAS in other cases post-
Webster.

In the same way, Heart’s claim for GBP 70,000 for aleged sporting and
commercial losses could have been taken into consideration should the club have
been ableto provethe existence of damage and/or causality following the player’s
termination.

3)  The fees and expenses paid by the former club

The amounts that had been invested by the club in training and developing the
player were not considered by CASwhen cal cul ating the amount of compensation
since those are not factors relevant under article 17. They would not seem to be
pointsto be taken into consideration when applying common law principleseither,
as they appear to be expenses inherent to the business of football which the club
would most probably incur anyway.
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4)  The remuneration and benefits due under the new contract

Thiscriterion could a so have been argued under common law principles. Whether
the result of the interpretation would be the same as that of CAS or not will have
to remain unanswered. In this sense CAS considered that this was “not the most
appropriate criterion on which to rely in cases involving unilateral termination
by the Player beyond the Protected Period because rather than focusing on
the content of the employment contract which has been breached, it is linked
to the Player’s future financial situation and is potentially punitive” .

It is possible that the compensation claimed by Hearts (GBP 330,524)
based on the difference between the value of the old and the new contract would
have been accepted instead of applying the criterion of the residual value of the
contract, meaning the remuneration remaining due to the Player under the
employment contract upon its date of termination (GBP 150,000).

5)  Joint and several liability of the new club

The player’s new club Wigan was considered by the CAS Panel to be jointly and
severally liable with the Player for the payment of GBP 150,000 in compensation
to Heartsin application of article 17 par. 2.

Anordinary Court, not taking into account FIFA regulations, would most
probably not have held Wigan jointly and severally liable, particularly in this case
where the player recognised that he breached the contract without being induced
by the new club. It seems appropriate however to deem the regulation provided
for under 17 par. 2 “a form of strict liability, which is aimed at avoiding any
debate and difficulties of proof regarding the possible involvement of the
new club in a player’s decision to terminate his former contract and as better
guaranteeing the payment of whatever amount of compensation the player is
required to pay to his former club” as highlighted by CAS.
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Abstract: The purpose of the present article isthat of analysing the compatibility
of theruleson contractual stability provided for by FIFA Regulations on the Status
and Transfer of Players with EU competition law and, in particular, with Article
101 TFEU. Before carrying out the analysis, the article will focus on thedescription
of therulesunder scrutiny and thelegal principlesunderlying the analysis, namely
the principles enounced by the European Court of Justice in the Meca-Medina
judgment. The conclusionthat will bedrawnisthat the ruleson contractual stability
arelikely toinfringeArticle 101 TFEU.

1. Introduction

The compatibility of FIFA'sregulations on transfer of playerswith EU law, andin
particular with EU competition law, has been highly debated over the last fifteen
years. The origin of the debate dates back to the famous Bosmant case, probably
the landmark case for European sport, in which the ECJ found that the rules
concerning the transfer of playersin professional football —in particular, therule
providing for the payment of atransfer fee in order to release footballers from
their former club after the expiry of the employment contract — were found to
violate the Treaty provisions on free movement of workers, now Article 45 of the
Treaty for the Functioning of the European Union (' TFEU’).

In Bosman the ECJ was asked to decide, inter alia, whether the FIFA
rules on transfer of players (namely, the FIFA rules which were applicable at the

*L.L.M. in European Law, ULB (2008). Member of the Turin and Brussels bar.
! Case C-415/93, Bosman, ECR [1995] 1-4921.
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time of the judgment) were compatiblewith Articles 101 and 102 TFEU. However,
the Court did not address this point since the case was decided exclusively on the
basis of Article 45 TFEU. Nevertheless, AG Lenz concluded in his opinion that
FIFA rules on transfer of players — and, in particular, the rules providing for the
payment of atransfer, training or devel opment feeto theformer club of thefootballer
— were in breach of Article 101 TFEU. No infringement was established in
connection with Article 102 TFEU.

Although Bosman was concerned the legality of the transfer fees due at
the expiry of players’ contracts, it became clear that the entire transfer system
was susceptible to legal scrutiny from the point of view of EU law, including
competition law. In this respect, the most important issue not raised in Bosman
was whether atransfer fee paid for a player sold before his contract had expired
would be considered compatible or not with EU competition law.?

After the Bosman judgment, FIFA had to amend its rules concerning the
transfer of players whose contract had expired. However, following a number of
complaints the Commission decided to go through the entire FIFA transfer system.
On 14 December 1998, the DG Competition issued a Statement of Objectionsto
FIFA regarding the rules applicabl e to the international transfer of players (which
were not addressed by the Bosman judgment), and the obligation imposed by
FIFA to national associationswithin the EU to establish national transfer systems.
In particular, the Commission objected to FIFA rules prohibiting the transfers of
playersthat had unilaterally terminated their contracts—even if those playershad
compensated their clubs in accordance with applicable national laws — while in
case of termination of contract by mutual consent the applicable rules continued
to impose on players new clubs the abligation to pay atransfer feeto the selling
clubs. Moreover, the Commission raised objections against the FIFA ruleswhich
continued to requirethe payment of international transfer feesregardl ess of whether
the contract of the player had expired.

In March 2001 an agreement on ‘ Principles for the amendment of FIFA
rules regarding international transfers'® was reached between the Commission,
on the one hand, and FIFA and UEFA, on the other hand (the * 2001 Agreement’).
The 2001 Agreement was formalized with an exchange of |etters between FIFA's
President, Mr. Blatter, and the Commissioner for Competition, Mr. Monti. The
Commission agreed to treat the new transfer rules, which will be described in the
following section, as compatible with competition law. In June 2002, the Commission
formally closed itsinvestigation.*

Although the agreement concluded between the Commission and FIFA
could appear asthe final word on the matter, many commentators think it is not.®

2 BELOFF, M., KERR, T., DEmETRIOU, M., Sports Law, Hart, Oxford, 2009, 78.

3 See press release |1P/01/314 of 5 March 2001.

4 See press release | P//02/824 of 5 June 2002.

5Seee.qg. WeaTHERILL S,, ' Fair Play Please!’: Recent Devel opmentsin the Application of EC Law to
Soort, C.M.L.R. (2003) 40, 51, ParrisH R., Sports law and policy in the European Union, 2003,
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The fact that the agreement between FIFA and the Commission served
as legal basis for the new FIFA transfer rules (currently in force, with minor
modifications) does not mean that those rules must be necessarily deemed
compatible with EU competition law. The Commission itself has shown not to
have put an end to the issue concerning the relationship between FIFA transfer
rules and EU competition law. In its Communication ‘ Developing the European
Dimensionin Sport’ adopted on 18 January 2011, the Commission has expressed
its intention to launch a study on the economic and legal aspects of transfers of
playersand their impact on sport competitionsand, in thiscontext, provide guidance
on transfers of players in team sports. Such a study will certainly provide an
important contribution to the discussion concerning the compatibility of FIFA
transfer rules—and, in particular, the principle of contractual stability —with EU
competition law.

2. The FIFA Regulations on the Satus and Transfer of Players and the
principle of contractual stability

The 2001 Agreement between FIFA, on the one hand, and the Commission, on the

other hand,” focused on some fundamental points which cameto form the general

principles of the revised FIFA Regulations on the Status and Transfer of Players

(‘RSTP) that entered into force on 1 September 2001.8 The transfer system thus

created can be summarised as follows:

— the minimum and maximum length of contracts is fixed in 1 and 5 years
respectively;

— transfers can only take place during two transfer windows per season, with
the limit of one transfer per player per season;

— theunilateral termination of acontract givesriseto the obligation to pay financial
compensation to the former club of the player;

— contracts are irrevocable for the first 2 or 3 years (depending on the age of
the player), unless ajust cause or a sporting just cause exists;

— playersand clubs are subject to sporting sanctionsfor aunilateral breaches of
a contract during the protected period.

The specific rules governing the transfer of players are provided for by
Articles 13 to 17 of the RSTP. The transfer system created by such rules, which
is due to preserve the ‘contractual stability’ between players and clubs, can be
summarised asfollows.

149, GarDINER S., SportsLaw, 2001, 410, Eccer A., Stix-HackL C., Sports and Competition Law:
A Never-Ending Sory?, E.C.L.R. (2002) 23(2), 91.

6 COM(2011)12 final.

7 See |P/01/314 of 5 March 2001.

8 A revised version of the RSTP entered into force on 1 July 2005. The new RSTP, which were

largely based on the RSTP of 2001, have substantially remained unchanged to date.
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) Termination of the contract

In accordance with the general principles of 1abour law, Article 13 of RSTPprovides
that ‘a contract between a professional and a club may only be terminated
upon expiry of the term of the contract or by mutual agreement’. It follows
that if a player wants to terminate his contract he has to obtain, in principle, the
consent of hisclub. Theold club can refrain from giving its consent to the transfer
if it is not satisfied with the terms of the agreement which normally include a
transfer fee to be paid by the new club.® In addition, Article 14 of the RSTP
provides that the contract may be unilaterally terminated with no consequences
(either the payment of compensation and imposition of sporting sanctions) if a
‘just cause’ exists. The RSTP do not provide any guidance as to the meaning of
‘just cause’ although the commentary accompanying the RSTP provides some
examples.1°

(i) Termination of the contract with the obligation to pay
compensation

Pursuant toArticle 17(1), if acontract isunilaterally terminated without just cause,
the party in breach shall pay compensation. The provision listsanumber of different
factors that may be taken into account in order to determine the amount of the
compensation due to the other party.* The vague formulation of the criteriathat
can be used for calculating the compensation gave rise to several problemsinthe
application of Article 17(1).12 In any case, the amount of the compensation may
be stipulated in the contract or agreed between the parties. According to Article
17(2), the player and hisnew club are jointly and severally liable for the payment

9 Any transfer between national associations is subject to the issuing of an International Transfer
Certificate (“1TC"). A precondition for registering aplayer isthat hisI TC hasbeen validly transferred
from the association of hisold club to the association of hisnew club. The national association from
which the ITC is requested must contact the player and his old club to ascertain whether a
contractual dispute exists. In this case, the national association shall not issue an ITC. If aplayer
moves under contract without the consent of his old club the association to which the old club is
affiliated, will inform the new association that the ITC cannot be issued because the contract
between the old club and the player has not expired and that there has not been a mutual agreement
regarding its early termination, RSTP, Annex 2, Article 2.4

1 FIFA, Commentary on the Regulations for the Status and Transfer of Players, 39-40.

2 Pursuant to Article 17(1) * Subject to the provisions of Art. 20 and annex 4 in relation to Training
Compensation, and unless otherwise provided for in the contract, compensation for breach shall be
calculated with due consideration for the law of the country concerned, the specificity of sport, and
any other objective criteria. These criteriashall include, in particular, the remuneration and other
benefits dueto the player under the existing contract and/or the new contract, the time remaining on
the existing contract up to a maximum of five years, the fees and expenses paid or incurred by the
Former Club (amortised over the term of the contract) and whether the contractual breach falls
within a Protected Period’.

2 Seee.g. ParrisH R., Contract Stability: The Case Law of the Court of Arbitration of Sport, inthis
volume.
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of the compensation.

Compensation (only) is due when the contract is unilaterally terminated
out of the so-called ‘ protected period’ or when the contract is terminated during
the ‘protected period’ if a‘sporting just cause’ exists.’

(i) Termination of the contract with the obligation to pay financial
compensation and the imposition of sporting sanctions

In addition to the obligation to pay compensation, sporting sanctions are to be
imposed on aplayer terminating his contract during the so-called ‘ protected period’,
i.e. aperiod of three years following the entry into force of the contract, if such
contract was concluded prior to the 28" birthday of the player, or aperiod of two
yearsfollowing the entry into force of the contract, if such contract was concluded
after the 28" birthday of the player. Pursuant to Article 17(3), aplayer who breaches
his contract during the protected period can be prohibited from playing in official
matches from four to six months.** The protected period starts again when, while
renewing the contract, the duration of the previous contract is extended. Pursuant
toArticle 17(4), sporting sanctions are also imposed on the clubs that unilaterally
terminate the contract during the protected period. The clubs that recruit a player
who has unilaterally terminated the contract with his former club without just
cause are deemed to have committed the offence of inducement to breach unless
it can establish otherwise. In both cases, the club shall be banned from registering
any new player for two registration periods.*®

3. The application of EU competition law to sporting rules

Once described the transfer system created by the RSTP, the next step to be
undertaken isthat of verifying whether such system is fully compatible with EU
competition law.

In this respect, it must be noted at the outset that although it reflects the
2001 Agreement between FIFA and the Commission, the transfer system created
by the RSTP could neverthel essresult to be in breach of EU competition law, and
in particular of Article 101 TFEU. Such an apparent contradiction isexplained by
a number of different reasons.

18 According to Article 15, “[a]n established professional who has, in the course of the season,
appeared in fewer than ten per cent of the official matchesin which his club has been involved may
terminate his contract prematurely on the ground of sporting just cause.”

14 Disciplinary measures may be imposed outside the protected period for failure to give notice of
termination within 15 days of the last official match of the season (including national cups) of the
club with which the player is registered.

5 According toArticle 17(5) of RSTR, any other person subject to the FIFA statutes and regulations
(such as club officials or players agents) who acts in a manner designed to induce a breach of
contract between a player and a club in order to facilitate the transfer of the player shall be
sanctioned.
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Firg of al, eventhoughitistruethat the Commission closed itsinvestigation
following the conclusion of the 2001 Agreement, it must be pointed out that no
formal decision declaring FIFA transfer rules compatible with Articles 101 and/or
102 TFEU was adopted. Even those authors maintaining that the Commissionis
bound by the agreement concluded with FIFA recognize that the binding effect of
such undertaking does not extinguish completely the Commission’spower to review
the case. For instance, the case could be reopened if the Commission would come
to the conclusion that the rules applied in practice by FIFA and/or national
associationsarein breach of EU competition law. In such acase, the Commission
couldfinally adopt aformal decision on thispoint.6

Second, the fact remains that the only EU institution which is entitled to
take adefinitive decision on the compatibility of FIFA transfer ruleswith Articles
101 and 102 TFEU isthe European Court of Justice (‘ECJ), which has not been
asked to rule on thisissue so far.

Third, and more importantly, after the conclusion of the 2001 Agreement
the interaction between sporting rules and competition law has fundamentally
changed following the Meca-Medina'” judgment, the first ECJ's decision
concerning the application of Articles 101 and 102 TFEU to regulations adopted
by sporting organizations.*® The principles enounced in Meca-Medina and
reaffirmed by the Commission in its ‘White Paper on Sport’'?® and the
accompanying Saff Working Document,® adopted in 2007, provide important
guidance as concerns the methodology to be followed for the assessment of the
compatibility of FIFA transfer rules with EU competition law.

In order to assess whether the contractual stability rules resulting from
the 2001 Agreement should be considered as compatiblewith EU competition law,
itistherefore necessary to briefly analyze the principl es governing the application
of EU competition law to sporting rulesin thelight of the Meca-Medina judgment.

0) Applicability of EU law to sporting rules

Itis well established case law of the ECJthat EU law is applicable to sport and
tosporting rules, in so far asthe practice of sport constitutes an  economic activity’

BEGGERA., Stix-HackL C., Sportsand Competition Law: A Never-Ending Sory?, E.C.L.R. (2002)
23(2), 81-91.

17 Case C-519/04P, Meca Medina, [2006] ECR 1-6991.

18 |n previous cases whereArticles 101 and/or 102 TFEU were pleaded, the ECJ had only ruled on
the basis of free movement provisions of the Treaty (see Case C-415/93, Bosman, [1995] ECR I-
4921; Joined Cases C-51/96 and 191/97, Deliége, [2000] ECR 1-2549; Case C-176/96, Lehtonen,
[2000] ECR 1-2681) although various Advocate-General s had included analysis of the competition
law claimsin their opinions (AG Lenz in Bosman, AG Cosmas in Deliege).

% Commission (EC), “ White Paper on Sport” (White Paper) COM (2007) 391 final, 11 July 2007.
20 Commission (EC), ‘ The EU and Sport: Background and context. Accompanying document to the
White Paper on Sport’ (Commission staff working document) COM (2007) 395, 11 July 2007,
Annex 1,[2.2.2.4.2].
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within the meaning of the Treaties.? It follows that the regulations adopted by
sporting associations and organi zationsfall within the scope of EU law, including
competition law, unlessit is demonstrated that the activities to which they apply
does not constitute an ‘ economic activity’.

Although EU law isin principle applicable to sport, it does not cover all
aspects of it. In particular it must be noted that, since sport can take place only
within fixed rules, the Treaties do not preclude regulations which are exclusively
of sporting interest, such astherules of the game (i.e. the length of amatch or the
number of playersin ateam). It isin this context that in Walrave the ECJ ruled
that the Treaty provisionson freedoms of movement do not affect rules concerning
guestionswhich are of ‘ purely sporting interest’ and, as such, have nothing to do
with economic activity.?2 In Walrave, arulerestricting the nationality of an athlete
on anational cycling team was deemed to be* purely sporting’ and thereforefalling
outside the scope of EU law. The ECJ followed the same approach in Dona.

In Deliége** and Lehtonen® the ECJ suggested that rules which are
inherent in the conduct or organization of sporting events do not, in themselves,
infringe EU law. In relation to such rules, the ECJ recognised that it is for the
sports federations to decide what the appropriate measures are.?

() Applicability of EU competition law to sporting rules

A similar approach was followed by the ECJ in the Meca-Medina which is, as
mentioned above, the first case ever in which the Court has pronounced on the
application of Articles 101 and 102 to regul ations adopted by sporting organi zations.

In Meca-Medina, the ECJ clarified that even if theruleswhich are purely
sporting in nature ‘ do not constitute restrictions on freedom of movement because
they concern questions of purely sporting interest and, as such, have nothing to do
with economic activity, that fact means neither that the sporting activity in question
necessarily falls outside the scope of Articles [101 TFEU] and [102 TFEU] nor
that the rules do not satisfy the specific requirements of thosearticles' .?’ It follows
that no sporting rule can automatically escape from the application of EU
competition law.

Having rejected the relevance of the simple referenceto ‘ purely sporting

21 See Case 36/74, Walrave and Koch, [1974] ECR 1405, para. 4; Case 13/76, Dona, [1976] ECR
1333, para. 12; Case C-415/93, Bosman, [1995] ECR 1-4921, para. 73; Joined Cases C-51/96 and
C-191/97, Deliége, [2000] ECR 1-2549, para. 41; Case C-176/96, Lehtonen, [2000] ECR [-2681,
para. 32.

2 Case 36/74, Walrave and Koch, [1974] ECR 1405, para. 8.

% Case 13/76, Dona, [1976] ECR 1333.

2 Joined Cases C-51/96 and C-191/97, Deliege, [2000] ECR 1-2549.

% Case C-176/96, Lehtonen, [2000] ECR 1-2681

% TurNer-KERR P, BELL A., The place of sport within therules of Community law: clarification from
the ECJ? The Deliege and Lehtonen cases, E.C.L.R.(2002) 23(5), 256.

27 Case C-519/04P, Meca Medina, para. 31.
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rules’, the ECJ went on to describe the methodol ogical approach to be applied to
decide whether a sporting rule infringes Articles 101 and 102. The ECJ held that
‘[n]ot every agreement between undertakings or every decision of an
association of undertakings which restricts the freedom of action of the parties
or of one of them necessarily falls within the prohibition laid down in Article
[101(1) TFEU]. For the purposes of application of that provision to a
particular case, account must first of all be taken of the overall context in
which the decision of the association of undertakings was taken or produces
its effects and, more specifically, of its objectives. It has then to be considered
whether the consequential effects restrictive of competition are inherent in
the pursuit of those objectives and are proportionate to them’ .2

The decision in Meca-Medina relied on the conclusions reached by the
ECJinWbuters, acontroversial judgment which attracted much criticismin that it
contrasted with previous case-law which excluded the existence of a so-called
“rule of reason” in the application of Article 101(1) TFEU.% In Wouters, the ECJ
decided that non-economic objectives of publicinterest (in that case, theintegrity
of the system of justice) can justify arestriction of competition inherent in the
regulation (the prohibition for lawyersto form multi-disciplinary partnershipswith
accountants).*

The significance of Meca-Medina is that the Wouters criteria can now
be applied to all sporting rules which have an economic effect. Meca-Medina
implicitly recognises the impossibility to draw a clear distinction of the ‘purely
sporting rules’ from rules having economic effects, in sportswhere adecision of a
sporting federation can lead to large shiftsin revenues for clubs or athletes.

Meca-Medina has pervaded the Commission’s 2007 White Paper on
Sport, and the accompanying Saff Working Document,®* which set out the
methodology that the Commission will follow in the future for applying Articles
101 and 102 TFEU to rules adopted by sporting associations:

Sep 1. Is the sports association that adopted the rule to be
considered an ‘undertaking’ or an ‘association of undertakings' ?
a. Thesportsassociationisan ‘undertaking' to the extent it carries out

an ‘economic activity’ itself (e.g., the selling of broadcasting rights).

b. The sports association is an ‘association of undertakings' if its
members carry out an economic activity. In thisrespect, the question

will becomerelevant to what extent the sport in which the members

(usualy clubs/teams or athletes) are active can be considered an

economic activity and to what extent the members exercise economic

2 Case C-519/04P, Meca Medina, para. 42.

2 According to such case-law, arestriction on competition could only escape the scope of Article
101(1) TFEU on the basis of an economic or commercial necessity. See e.g. Case 56/65, Société
Technique Miniére, [1966] ECR 235; Case 42/84, Remia BV, [1985] ECR 2545.

%0 As aconsequence, therule at stake was declared compatible with Article 101(1) TFEU, with no
need to justify it pursuant to Article 101(1) TFEU.

81 See footnotes 17 and 18 above.
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activity. In the absence of ‘economic activity’, Articles [101] and

[102 TFEU] do not apply.

Sep 2. Doestherulein question restrict competition within the
meaning of Article[101(1) TFEU] or constitute an abuse of adominant
position under Article [102(1) TFEU]?

Thiswill depend, in application of the principles established in
the Woutersjudgment, on the following factors:

a. the overall context in which the rule was adopted or produces its
effects, and its objectives;

b. whether therestrictions caused by therule areinherent in the pursuit
of the objectives; and

c. whether theruleisproportionatein light of the objective pursued.

Sep 3. Is trade between Member States affected?

Sep 4. Does the rule fulfil the conditions of Article [101(3)
TFEU]?

The Working Document also indicates the types of sporting rules which
the Commission considers as compatible with EU law, and also the approach it
will take in the future in applying competition law to such rules. In thisrespect, it
isworth to note that the Commission considersthe rules governing the transfer of
athletes between clubs (except transfer windows) as sporting ruleswhich ‘ represent
a higher likelihood of problems concerning compliance with Articles [101
TFEU] and/or [102 TFEU], although some of them could be justified under
certain conditions under Article [101(3) TFEU]'.

4. Are the contractual stability rules compatible with EU competition law?

The principles arising from Meca-Medina and reaffirmed in the Commission’s
White Paper on Sport must be applied in the assessment of the compatibility of
FIFA ruleson contractua stability with EU competition law. From amethodol ogical
point of view, since the rules relating to the contractual stability between players
and clubsare gtrictly intertwined, they will be examined asawhole. Moreover, the
analysiswill be limited to the assessment of the compatibility of such rules with
Article 101 TFEU. Indeed, asit results from Bosman and Meca-Medina that it is
Article 101 TFEU, more than Article 102 TFEU, the provision which could more
likely beinvoked to challenge the contractual stability rules.

() The nature of FIFA as an association of undertakings

First of all, it is necessary to establish whether FIFA can be considered an
undertaking or an association of undertakings within the meaning of Article 101
TFEU.

The concept of undertaking, according to the ECJ's case law, covers
‘every entity engaged in an economic activity, regardless of thelegal status of the
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entity and the way inwhich it isfinanced' .*? In this respect, the ECJ clarified that
“an activity consiting in offering goodsor serviceson agiven market isan economic
activity’ .3

Inlight of the above, there can bevery little doubtsthat professional football
clubs constitute undertakings within the meaning of Article 101(1). Asamatter of
fact, professional football clubsareinvolved in awide range of economic activities
such asthe organization of sporting events, sports merchandising, selling of tickets,
selling of broadcasting rights. Some professional football clubs are even quoted on
the stock exchange in the form of public limited companies.

Since professional clubs can be regarded as undertakings, the national
football associations may be considered associations of undertakings,® and the
international organizations such as UEFA or FIFA may be considered groupings
of associations of undertakings.® In Piau, the General Court recognized that ‘ FIFA's
members are national associations, which are groupings of football clubs
for which the practice of football is an economic activity. These football
clubs are therefore undertakings within the meaning of Article [101 TFEU]
and the national associations grouping them together are associations of
undertakings within the meaning of that provision’ .

Since FIFA is to be considered as an association (of associations) of
undertakings, the RSTP — which are adopted by FIFA and are binding for all its
members — can be seen as a decision of an association of undertakings within the
meaning of Article 101(1).*"

(i) Restriction of competition
Like every decision of an association of undertakings, the RSTPfall withinArticle

101(1) TFEU only if they have astheir ‘ object or effect the prevention, restriction
or distortion of competition within the common market’. It istherefore necessary

82 Case C-41/90, Macrotron, [1991] ECR 1-1979.

3 Case C-180/98, Pavlov, [2001] ECR 1-6451.

34 1t does not make a difference to that assessment that amateur clubs also belong to the national
associations, in so far asthe associations are at | east formed by economically active clubs. See AG
Lenz in Case C-415/93, Bosman, para. 256; AG Cosmas in Joined Cases C-51/96 and 191/97,
Deliege, para. 104, and AG Alber in Case C-176/96, Lehtonen, para. 103.

% n addition, international sporting associations such as FIFA may be al so considered undertakings
within the meaning of Article 101(1) in so far asthey themselves are engaged in economic activity.
For instance, FIFA takes a share of receipts of its members (i.e. the national associations) coming
fromticket saes, advertising rights, rightsfor television and radio broadcasts, etc. Seee.g. Commission
decision of October 27, 1992, Cases COMP 1V/33.384 and 1VV/33.378 - Distribution of package
tours during the 1990 World Cup.

% Case T-193/02, Piau, [2005] ECR 11-209, para. 69.

37 1n Bosman it was asserted that transfer rules merely faithfully reflect the will of the members of
the associations. However, in such a case the rules may just be regarded as horizontal agreements
between the clubs (see AG Lenz in Case C-415/93, Bosman, para. 258). Anyway, since Article
101(1) appliesto both decisions of associations of undertakings and agreements between undertakings
this distinction isirrelevant.



Contractual stability and EU competition law 301

to verify whether such conditions are met.
The relevant market

Market definition plays afundamental rolein competition analysis, whether under
Article 101 or 102 TFEU. Market definition isthe tool to identify and define the
boundaries of competition between firms and to analyse the practical effects of
their behaviour on the competitive environment.®® Under Article 101(1) TFEU,
market definitionisakey-element in defining the potential anticompetitive effects
of an agreement or practice. It istherefore important to define the relevant market
in which the RSTP display their effects.

As per the relevant geographic market, it must be noted that the RSTP
establish uniform rules for the transfer of players between clubs belonging to the
national associations of Member States. That the geographic market covers the
territory of the European Union is therefore self-evident.

Asper the product market, it can be useful to refer tothe detailed analysis
carried out by Egger and Stix-Hackl,*® who have distinguished three relevant
markets affected by FIFA transfer rules:

(i) theexploitation market, i.e. the downstream market in which both individual
clubs and national and international associations act as undertakings and
exploit their performances (e.g. the selling of broadcasting rights);

(i)  the sporting contest market, i.e. the main market in which football clubs
organise and offer to the public sporting performances by playing against
each other, with the intervention of external factors such as spectators and
SPONSOrs,

(i) the acquisition market, i.e. the upstream market where the clubs act as
purchasers and/or suppliers of players’ services. Indeed the players, as
production factors, form one of the most important sources of supply for the
individual clubs. In this context it is therefore not the players who act as
purchasers or suppliers, but the club themselves.

The relevant market in which the RSTP display their effectsis therefore
the the acquisition market where football clubs buy and sell players's services,
although it cannot be excluded interferences with the downstream markets.

As a matter of fact, although their object is that of regulating the
engagement of players, the RSTP are essentially aimed at governing competition
among clubs in the acquisition market rather than the employment relationship
between clubs and players. Needless to say, the fact remains that the so-called
principle of contractual stability affects the players opportunities to find an
employment and the terms under which such employment is offered.*

% See, e.9., Notice on the definition of the relevant market for the purposes of Community competition
law, OJ 1997 C372/5.

% EcGerA., Stix-HackL C., Sportsand Competition Law: A Never-Ending Sory?, E.C.L.R. (2002)
23(2), 81, 86-87.

40 Case C-415/93, Bosman, para. 75.
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Appreciable restriction of competition

In assessing whether a decision of an association of undertakings distorts
competition in the relevant market, it is necessary to examine the competition
within theactual contextinwhichitwould occur in the absence of such decision.
In the present case, this would mean comparing the transfer system created by
FIFA rules on contractual stability with a transfer system where players could
terminate their contract unilaterally without any limitation other than the respect
of national labour law rules (such asthe obligation to give prior notice and to pay
compensation for unjustified breach of the employment contract).*

Such analysis leads to the conclusion that the principle of contractual
stability, by limiting the possibility for football clubs to engage players, has the
effect of restricting the competition among football clubs in the market for the
acquisition of players.

According to the analysis of AG Lenz in Bosman, which appears in fact
still valid under FIFA transfer system resulting from the 2001 Agreement, ‘ those
rules replace the normal system of supply and demand by a uniform machinery
which leads to the existing competition situation being preserved and the
clubs being deprived of the possibility of making use of their chances, with
respect to the engagement of players, which would be available to them under
normal competitive circumstances. If the obligation to pay transfer fees did
not exist, a player could transfer freely after the expiry of his contract and
choose the club which offered him the best terms'. [...] Snce a transfer takes
place only if a transfer fee is paid, the tendency to maintain the existing
competition situation is inherent in the system.’*

Implicitin the system based on contractua stability isthat contracts should
be protected unless they are terminated by mutual consent, which implies the
conclusion — among the player, the selling club and the buying club — of an
agreement on the payment of atransfer fee. The rules on contractual stability, by
imposing sporting sanctions on players terminating their contract during the
protected period, act as a deterrent to unilateral terminations of contracts and
basically serveto artificially increase the price of players, obliging clubsto agree
on the payment of a transfer fee. Such a system has the effect of favouring the
most important and financially viable clubs, since these clubs only can afford to
pay high transfer fees and to offer lucrative salariesto players. Players’ mobility
tendsthereforeto be limited to transfer of playersto the biggest and richest clubs.
High transfer fees have the effect of reducing the choice available to the less

4 Case 99/79, SA Lancdme and Cosparfrance Nederland BV v Etos BV and Albert Heyn Supermart
BV [1980] ECR 2511, para. 24

42 Player contracts might also have so-called buy-out clausesthat stipulate in case of atransfer that
the old club of the player isentitled to atransfer fee at afixed amount. In that case, the payment of
atransfer feeis not the result of FIFA transfer system, but of a contractual agreement between the
player and his club. See AG Lenz in Case C-415/93, Bosman, para. 262.

“ AG Lenz in Case C-415/93, Bosman, para. 262.
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viable clubs in respect of players who might be recruited by them.*

Needless to say, the RSTP affect players as well. In the absence of
contractual stability rules, players would be free to look for a club interested in
their services and, at the end of the season, terminate their contract unilaterally
even though they would probably held to bein breach of their contract and would
have to compensate their former club. On the contrary, the rules on contractual
stability put the selling club in a position of bargaining power, since this club has
the power to release or not the player at its own discretion. Alternatively, the
selling club could easily require the payment of avery high transfer fee. In such a
case, itislikely that the buying club would react by depressing thelevel of player’s
salary to compensate the high transfer fee or it would renounce to purchase the
player’s services.

In conclusion, as explained by Roger Blanpain, ‘A system of this kind
has a destabilising effect because big money can be made by organizing
transfers. Although a player is tied (indissolubly) to his club for a minimum
of two or three years [...] [t]he club can still sell the player after just one
year by de facto forcing him to agree if necessary [...] [T]he stability of
teams, which is purportedly a prime consideration, is undermined by the fact
that transfers are an easy way of making big money. The system has a counter-
productive effect’ .4

Possible justifications

Although the contractual stability rules may affect competition between clubs,
such rules may result not to breach Article 101(1) TFEU to the extent they pursue
alegitimate objective and their restrictive effectsareinherent in the pursuit of that
objective and proportionate to it (which means, inter alia, that these rules must
be applied in atransparent, obj ective and non-discriminatory way). As pointed out
by AG Cosmas in Deliége, indeed, Article 101(1) TFEU ‘does not apply to
restrictions on competition which are essential in order to attain the legitimate
aim they pursue. That exception is based on the idea that rules which, at first
sight, reduce competition, but are necessary precisely in order to enable market
forces to function or to secure some other legitimate aim, should not be
regarded as infringing the Community provisions on competition’.%

Since it was established that the RSTP have restrictive effects on
competition, it must be established whether they pursue, nevertheless, legitimate
objectives.*” Then, it must be considered whether the restrictions caused by the

“EcGerA., Stix-HackL C., Sportsand Competition Law: A Never-Ending Sory?, E.C.L.R. (2002)
23(2), 81, 88.

“ BLanmiN R., The Legal Satus Of Sportsmen And Sportswomen Under International, European
And Belgian National And Regional Law (2003) 59.

4 AG Cosmas in Joined Cases C-51/96 and C-191/97, Deliege, [2000], ECR [-2549, para. 110.
47 L egitimate sporting objectives recognized by the Commission include, e.g., the ensuring of fair
sport competitions with equal chances for all athletes, the ensuring of uncertainty of results, the
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RSTP areinherent in the pursuit of such objectives, and proportionate to it.

Themain legitimate objectiveinvoked in order to justify therestriction of
competition caused by the application of the RSTP isthe need of ‘ maintaining a
balance between clubs by preserving a certain degree of equality and
uncertainty asto results .*8 In particular, in Bosman it was argued that the purpose
of transfer rulesisthat of ensuring the survival of smaller clubssinceinthe absence
of transfer fees (agreed by the parties or in the form of financial compensation)
thewealthy clubswould easily securethemselvesthe best players, whilethe smaller
clubs would get into financial difficulties and possibly even have to cease their
activities. There would thus be a danger of the rich clubs always becoming even
richer and the less well-off even poorer.*

Such concernswerejustified. Itiswell knownthat, after Bosman, players
salaries started to increase exponentially with the effect of broadening the gap
between top clubs and smaller clubs.> With the partial abolition of transfer fees,
al clubs had greater access to the market for top players than in the past. The
most important and rich clubs started competing for best players, which had became
suddenly available. Money, which was paid earlier as atransfer fee, was offered
directly to the best playersin order to convince them to accept the transfer. Asa
result, rich clubs caused a generalised increase in the value and salary of players,
including mediocre players.5! Poorer football teams started experiencing financia
troubles due to increasing costs (essentially, players wages). As amatter of fact,
the main effect of Bosman was that of driving the money from football clubsinto
the pockets of players with no advantage whatsoever for poorer and weaker
clubs.

However, it would be not correct ascribing the problems experienced by
football inthelast fifteen yearsto the effects of the Bosman ruling only. Indeed, it
is likely that the same problems would have occurred if the old transfer rules
would have beenin force. Even though Bosman may have had aroleintheincrease
of players wages, it cannot be contested that the main reason of such an increase
issimply that European top club had a lot of money to spend. Such money was
collected through the selling of broadcasting rights and, in general, through new
source of incomes other than the traditional sale of tickets. What really happened
in the years of Bosman is that the delta between the incomes of top clubs and the
incomes of medium and small clubs increased exponentially, thus breaking

protection of the athletes’ health, the protection of the safety of spectators, the encouragement of
training of young athletes, the ensuring of financial stability of sport clubs/teams or the ensuring of
auniform and consistent exercise of agiven sport. See Commission Staff Working Document COM
(2007) 395, para. 4.2.1.5.

4 Case C-415/93, Bosman, para. 106.

4 AG Lenz in Case C-415/93, Bosman, para. 219.

50 GARDINER S., WELCH R., The Impact of the Bosman Ruling, Contemporary Issuesin Law (1998),
3(4), 289, 309.

st William Duffy, Football May Be Ill, but Don’'t Blame Bosman, Sports Law Journal (2003) 10,
295, 307.
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any possible ‘balance between clubs'.

In any event it is certain that, irrespective of whether the old transfer
system would have produced less adverse effects, FIFA transfer system resulting
from Bosman (that is, in essence, the system currently in force) was not able to
achieve efficiently the objective of ‘maintaining a balance between clubs by
preserving a certain degree of equality and uncertainty as to results'.

On this point, it is still valid the conclusion that ‘the application of the
transfer rules is not an adequate means of maintaining financial and
competitive balance in the world of football. Those rules neither preclude
the richest clubs from securing the services of the best players nor prevent
the availability of financial resources from being a decisive factor in
competitive sport, thus considerably altering the balance between clubs' 2
and that such aims could ‘be achieved at least as efficiently by other means' %
In particular, the maintenance of a balance between clubs — as to guarantee the
uncertainty of sporting results — could be achieved more effectively by a system
providing for amore equal distribution of incomesamong clubs. Indeed, as shown
by facts, it isthe unbalanced distribution of incomes— such asthose deriving from
the selling of broadcasting rights — that threatens the preservation of a minimum
degree of equality among clubs and of uncertainty intheresults, whichisthevery
essence of all sport competitions.

Another reason to justify the restriction of competition caused by the
application of the RSTPwould bethat asystem of transfer fees (namely asconcerns
the fees agreed between the selling club and the buying one) would guarantee
moreincomesfor small clubs, if the latter were to succeed in unearthing talented
playerswith the potential of playing in top clubs. However, also thisjustification
has to be dismissed. As explained by AG Lenz, similar rule have the effect to
‘force the smaller professional clubs to sell players in order to ensure their
survival by means of the transfer income thereby obtained. Since the players
transferred to the bigger clubs are as a rule the best players of the smaller
professional clubs, those clubs are thereby weakened from a sporting point
of view."” Thiswould lead to further altering the sporting balance in favour of the
larger clubs and widen the economic gap between the smaller and the larger
clubs, since sporting successisvery oftenintrinsically linked to financial success.
Although smaller clubs could use the income generated by the transfer fees to
sign new players, ‘since the bigger clubs usually pay higher wages, the smaller
clubs will probably hardly ever be in a position themselves to acquire good
players fromthose clubs' . Again, it must be concluded that a system of transfer
fees is not the right tool to guarantee a more balanced distribution of incomes
among clubs.

Asper thereasonsthat could justify the prohibition to terminate the contract

%2 Case C-415/93, Bosman, para. 107.
%8 Case C-415/93, Bosman, para. 110.
5 AG Lenz in Case C-415/93, Bosman, para. 224.
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in the protected period pursuant to Article 17(3) of the RSTR, it can be argued that
such rule aims at preserving the regularity and proper functioning of sporting
competition in the interest of players, clubs and public since the organisation of
football competitions requires some stability during the season. In this respect, it
suffices to say that it would be inconceivable to see football teams buying and
selling players in the course of the season (or, maybe, just for a single match)
depending on their present needs. Although the interest invoked to justify the
above rule appears to be legitimate, it must nevertheless be verified whether the
rule provided for by Article 17(3) of the RSTPis proportionate to the aim pursued.
Inthisrespect, it seems absolutely reasonableto limit the players’ mobility during
each season, since this guarantees the effectiveness of the competition among
clubs. However, adifferent conclusion could be reached if we consider the actual
length of the protected period (i.e. 2 or 3 years depending on the cases). |Is that
period reasonable and proportionate? It is certainly not easy to reach a definitive
conclusion in thisrespect, but serious doubts exist about it.

Finally, some words need to be spent as regards the obligation to pay
financial compensation provided for by Article 17(1) of the RSTP, in caseswhere
there no agreement is reached between the selling and the purchasing club. Such
aprovision, whichisclearly based on the general principles of labour law, doesnot
appear in itself unjustified. It is obvious that the unilateral breach of a contract
must give rise to an obligation to compensate the other party. The problem could
be, rather, the amount of such a compensation. For instance, a methodology of
calculation leading to very high compensations could result to be incompatible
with Article 101(1) TFEU because the amount of the compensation would be
disproportionate and would amount, de facto, to atransfer fee. Under the current
system, the amount of the compensation is determined by the CAS on the basis of
a number of different criteria listed in Article 17(2) of the RSTP. In the
implementation of Article 17(2), the CAS has not followed, so far, a uniform
methodol ogy for the cal culation of the compensation. Rather, the CAS has changed
the criteria used for the calculation of the compensation on a case by case basis.
This resulted in very different amounts of the compensation depending on the
specific case. Such alack of uniformity and legal certainty could raise problems
as concerns the application of Article 101(1) TFEU, since non-discrimination is
one of the conditions that need to be met in order to justify the restrictions of
competition produced by the RSTP. Objective criteria are thus needed for the
calculation of the compensation.

In conclusion, theargumentsinvoked to justify the maintenance of asystem
of transfer fees for players under contract are likely to be dismissed, since such
feesdo not appear to beindispensable and/or proportionate to attain the legitimate
aims that they purportedly pursue. As already pointed out in Bosman, the
mai ntenance of acompetitive balance between clubs asto guaranteethe uncertainty
of sporting results could be achieved more effectively by a system where the
incomesare (more) equally shared between the clubs belonging to the same league
and by the establishment of a solidarity pool for lower |eagues.
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(iii) Effect on trade between Member Sates

The scope of Article 101 TFEU is limited to agreements, decisions or concerted
practices which may affect trade between Member States. The inter-state trade
clause has been given awide interpretation by the ECJ, including in the field of
competition law.® According to well-established caselaw, if adecision or agreement
‘is to be capable of affecting trade between Member Sates, it must be possible
to foresee with a sufficient degree of probability, on the basis of a set of
objective factors of law or of fact, that they may have an influence, direct or
indirect, actual or potential, on the pattern of trade between Member Sates
in such a way as to cause concern that they might hinder the attainment of a
single market between Member Sates'.%®

Provided that they apply inter alia to the transfer of players between
clubsbelonging to different national football associations, it isundisputablethat the
RSTP, and in particular the contractual stability rules, may affect inter-state trade,
Moreover, it must be taken into account that the case law of the ECJ does not
require that trade between Member States is actually affected, being sufficient a
reasonabl e foreseeability of such an effect. European clubshaveinterest inlooking
across their national borders to recruit players from other countries, either for
economic or sporting reasons. From their side, players may want to move to a
club where they are paid according to their skills. It can be therefore concluded
that players movement affects inter-state trade.”

Finally, even though the wording of Article 101 suggests that any effect
on trade between Member States is sufficient to bring an agreement or practice
within the scope of the prohibition, the ECJin Volk v. Vervaecke® established a
de minimis rule requiring that the effect be appreciable.® In this respect, it is
worth to remember that AG Lenz found that such requirement was fulfilled in
Bosman based on statistics showing that in the 1995-1996 season, 18 clubsin the
Italian first league spent more than 50 million Euroson foreign players.% It can be
hardly disputed that that situation has changed. On the contrary, it is very likely
that the intra-state movement of players and the amounts spent by football clubs
to purchase foreign players significantly increased since 1995.

% Case 155/73 Sacchi [1974] ECR 409; Case 172/80 Ziichner [1981] ECR 202, para. 18.

% Case C-306/96, Javico International, [1998] ECR 1-1983; Case 5/69, Volk, [1969] ECR 295,
paras. 5-7.

57 In this respect, it isworth to note that according to the opinion of AG Alber in Lehtonen, it must
be possible“ to find that tradeis affected in a case in which the exer cise of fundamental freedomsis
obstructed” . See AG Alber in Case C-176/96 Lehtonen, para. 104.

% Case 5/69, Volk v. Vervaecke, [1969] ECR 295.

% The effect hasto be appreciable on the basi s of economic evidence. See Case 27/87 Louis Erauw-
Jacquery v La Heshignonne, [1988] ECR 1919, para. 19.

% AG Lenz in Case C-415/93, Bosman, para. 57.
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(iv) Exemptions under Article 101(3) TFEU

Article 101(3) is fundamentally aimed at ensuring that agreements and practices

which may be found to have restrictive elements under Article 101(1) are not

prohibited when they generate overriding efficiency gains. Article 101(3) may

therefore be thought of as a balancing mechanism by which an agreement’s pro-

competitive benefits are weighed against itsrestrictive effects. In order to benefit

from the exemption of Article 101(3), an agreement or practice:

- must contribute to improving the production or distribution of goods (or
services) or to promoting technical or economic progress,

- must allow consumers afair share of the resulting benefit;

- must not impose on the undertakings concerned restrictions which are not
indispensable to the attainment of these objectives; and

- must not afford undertakings the possibility of eliminating competition in
respect of a substantial part of the products in question.

Efficiencies can betaken into account for the granting of the exemption if
they result in objective benefits that compensate for the harm to competition
produced by an agreement.®* Since it is doubtful that FIFA contractual stability
rules produce an objective beneficeto football, it appears unlikely that they could
benefit from the exemption provided by Article 101(3) TFEU. Moreover, it has
been demonstrated that the rules on contractual stability are not indispensable for
attaining the objectives they are intended to pursue, which is required by Article
101(3).

Another interesting element must be taken into account. Before the
conclusion of the 2001 Agreement, the Commission considered the possibility to
draft guidelines on the application of competition law to sports.®2 In thisoccasion,
the Commission expressed the view that ‘where rules of a sporting organization
have an economic impact or effect prohibited by Article [101(1)], then it will
either not be affected by the said article or it will be given exemption in terms
of Article [101(1)]." It appears therefore that the Commission would grant such
exemption only when the sport organizers can show that the rule is necessary to
achieve specific benefitsfor the sport and those who participateinit. Furthermore,
the impact of the rules should be proportionate to the importance of the objective
being pursued.® Al this conditions, as already explained, are unlikely to be met.

Finally, it cannot be excluded that FIFA transfer ruleswhich are currently
in force could be found to constitute an obstacle to the freedom of movement of
workers. For instance, theimpossibility to terminate the contract during the protected
period could result in alimitation of players’ freedom to seek for anew job within

61 See Case T-65/98, Van den Bergh Foods v. Commission, [2003] ECR 11-4653.

52 See Mario MonTi, Excerpts of a speech given at a Commission-organised conference on sports
Brussels, 17 April 2000, SPEECH/00/152.

8 GARDINER S., Sports Law, 2001, 400.

5 AG Lenz in Case C-415/93, Bosman, para. 278.
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the Union. In such a case, an exemption under Article [101(3)] would have to be
ruled out.®

5. Conclusion

The short analysis carried out in the present article demonstrates that the RSTP
could result to bein breach of EU competition law, and in particular of Article 101
TFEU.

TheRSTP, by limiting the possibility to engage players, have the effect of
restricting the competition among football clubsin the market for the acquisition of
players. By imposing sporting sanctions on playersterminating their contract during
the protected period, such rules act as a deterrent to unilateral terminations of
contracts and therefore artificially increases the price of players, sinceit provide
an incentive to clubs to agree on the payment of atransfer fee. A similar system
hasthe effect of favouring top clubs, sincethey only can afford to pay high transfer
fees and to offer lucrative salariesto players. As aresult, the mobility of players
under contract tends to be limited to transfer of playersto the biggest and richest
clubs. On the contrary, the weakest and smallest team are prevented, in practice,
to buy players which are in the protected period so that reduce their choice in
respect of players who might be recruited by them.

Although it is accepted that the restrictive effects created by the rules on
contractual stability may be found to be inherent in the pursuit of a legitimate
objective such asthe maintenance of abalance between clubs and the preservation
of acertain degree of uncertainty asto results of the sporting competition, it must
neverthel ess be noted that the RSTP have shown to be unable to achieve efficiently
such objectives. The hybrid system created after Bosman was not ableto guarantee
an effective competition between clubsin the market for the acquisition of players
services, neither to attain the objectiveto preserve the competitive balance among
clubs and a certain degree of uncertainty asto results of the sporting competition.
Indeed, in the last years the rich clubs became even richer and the less well-of f
even poorer. Many smaller clubsgot intofinancia difficulties and/or went bankrupt.
It isthen difficult to conclude that the restriction of competition produced by the
RSTPislegitimately justified. Inlight of theforegoing, it iswell possiblethat the
RSTP could be found to infringe Article 101 TFEU.

It isworth pointing out again one concept which has been often enounced,
but scarcely applied. Transfer fees and sporting sanctions are not the right toolsto
achievethelegitimate objectives that they are said to pursue. The maintenance of
abalance between clubs, that isthe very essence of all sport competitions, would
be achieved more effectively by asystem providing for afair distribution of incomes
among clubs. Such a system would have more chances to be found compatible
with Articles 101 and 102 TFEU in light of the ‘ specificity of sport’.
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Thispaper will contribute with an introduction on the economics of contracts and
aninsight ontransfer systemsover time, highlighting various economicimplications
and tendencies and their effect on contractual stability.

1. Introduction

The legal perspectives expressed so far in this edition discuss the legislative
framework and juridical tendencies in securing contractual stability. Further
emphasis has been on the interplay between national respectively supranational
law and the sporting regul ations of football’sworld governing body FIFA.

AsEconomicsand thelega framework have always been interdependent,
the extension of thelegal perspective with the economic point of view isavaluable
complement. Likewise, too is the establishment of a transfer system as a
mechanism by which clubs acquire the services of players. From thefirst order to
register players around 1891, through the “ retain-and-transfer” and the “freedom
of movement” system to the Bosman ruling: On the one hand, economic principles,
argumentations and foresights have been used to restrict individual rights with
reference to the specific aims and environments of sports leagues. On the other
hand, legal interventions have secured individual’srights. Resulting amendments
of legal frameworks had partially tremendous impact on the economics ‘of the
game’. The trade-off between legal and economic principles in football comes
down to the question, whether exceptional rightsfor sporting environments can be
reasonably justified so that the restrictions of essential individual’s rights are
acceptable.

A related key issue within the football industry is the interdependence
between the free movement of workersand contractual stability —both significantly
influenced by thetransfer system. The starting point for the analysis of contractual
stability is therefore the constituted transfer system and the economic actions of
clubs and players within the drawn framework.

Asthe emphasis of thisbulletin ison contractual stability, this paper will
contribute with an insight on transfer system(s), resulting economic implications
and tendencies, and their effect on contractual stability. The main features of the
economic contract theory are stated in Chapter 2, all in relation to contractual
stability and thefootball regulatory framework. Key points of the varioustransfer
systems over time are summarised subsequently (within Chapter 3 for the pre-
Bosman transfer system and within Chapter 4 for the post-Bosman system),*
highlighting economic consequences and their impact on contractual stability.

Law”. Theviews expressed in this article are those of the author alone and do not necessarily reflect
those of ISDE.

1 This differentiation accounts for the major influence on contractual stability, firstly, through
deregulation of the transfer market on the basis of the Bosman-verdict and secondly, based on
further intervention by the European Commission in 2001.
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2. Economics of Contractual Sability

Contractual Stability isaprinciple of major importance for securing sporting and
economic interests. Both clubs and players are looking for planning security.
Focusing on the club’s economic perspective, playersare considered assets
and thus, directly reflected in accounts and balance sheets of clubs respectively,
their affiliated companies. A lack of contractual stability reduces planning security
and influences the clubs' finances significantly: Firstly, the squad defines the
foundation of sporting and commercial success. Secondly, taking the external
ownership structures of clubsinto account, investors build expectations and react
consistently on the stock market.2 The withdrawal of majority shareholders—i.e.
dueto reduced profit expectations— can lead to achain reaction asnew stakeholders
reduce their expectations and takeover bids accordingly.® Players consequently
do have a strong signalling function for the sporting success that leads to magjor
importance of contractual stability if only from apure economic point of view.
From the player’s perspective, the specificities of acareer in sports—i.e.
the short career period and the high risks associated with their activities— necessitate
contractual planning security and outweigh the constrai ned freedom of movement.

2.1 Contracts from an Economic Perspective

The conclusion of a contract ensures the provision of the player’'s services
exclusively for one club during the stipulated duration.* Contracts define the
framework by creating guidelines, reducing uncertainty or transforming uncertainty
inrisks.® The contract theory focuses on contractual arrangementsin the presence
of information asymmetries, which are pervasive in economic relationships.

Economic models can be distinguished on various grounds, inter alia
depending on private information and the resulting distribution of power, thestrategic
approach of the parties on the market as well as the design of contracts, such as
completely specified or incompl etely specified contracts.

2.1.1 Information Asymmetry

Players and clubs are “monopolist” over their private information, which can be

2 Additional example: Borussia Dortmund. Successful games raised the expectations and attracted
investors during the season 2008/09. However, the team missed the qualification for the UEFA
Europa League on the last match day. Their share priced dropped by 20 percent on the following
Monday within the first few minutes of trade.

3 Additional example: AS Rom. Decrease of share pricein April 2011 of up to 38% following the
announcement of atakeover for ashare price of Euro0.6781. In effect, thismeant a42% deduction
on the share price.

4J. McCutcHeroN, Negative Enforcement of Employment Contractsin the Sports Industry, JLS, vol.
17,1997, 67.

5 D. DequecH, The New Institutional Economics and the Theory of Behaviour Under Uncertainty,
JEBO, val. 59, 2006, 120.
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manipulated in order to achieve the individual’'s interests. The acquisition of
information ex-ante, signalling and screening are methodsto reduce theinformation
deficit. Clubsreducetheir risk ex-ante by acquiring information about the player’s
sporting performance—i.e. viascouting measures—aswell asfinancial conditions
of atransfer. Playersinturnimprovetheir situation of imperfect information through
consultation of their agent and network. They are further willing to take therisk of
imperfect information if the hard facts of the contract are satisfying. Nevertheless,
the decision on signing acontract is still influenced by the remaining information
asymmetry.

2.1.2 Completely Specified Contracts’®

A contract iscalled “complete” if it definesthe parties’ obligations and specifies
further the legal consequences and prospective payments under each conceivable
contingent. Unforeseen changes of the contractual environment are anticipated
and result in the activation of the ad hoc provision in the contract.® It binds the
partiesuntil the end of their contractual relationship which excludesthe possibility
of renegotiations. The drawn assumptions of this concept are strong. It implicitly
assumes that the costs of including a specific clause for an unlikely contingency
are outweighed by the benefits.

2.1.3 Incompletely Specified Contracts!®

Contractstypically abstract from all contingencies and consider the most relevant
traceable variables, likewise in sporting contracts. Thisis, inter alia, the case as
contracts are complex and the transaction costs high which impliesthat it isneither
realistic nor economically justifiable to cover every contingency in acontract. In
case an unforeseen contingency occurs, parties have the possibility to renegotiate.
Theoption to renegotiateis, in economic terms, an ex-ante constraint to the parties
and might therefore result in an efficiency loss.

2.1.4 Efficiency of Contracts"

Completely specified contracts are “ pareto-efficient” 22 if no change can be made

5 Inreference: The*homo oeconomicus’ concept: which describeshumansasrational and narrowly
self-interested, who further maximize personal utility, react to changing economic environments
and have established preferences.

7 B. SaLaNIE, The Economics of Contracts, Cambridge, MIT Press, 2005, 161ff.

8 S. SHaveLL, Damage Measures for Breach of Contract, Bell JE, 1980, 466ff.

9 B. Salanié, The Economics of Contracts, Cambridge, MIT Press, 2005, 193ff.

10 S. SHaveLL, Damage Measures for Breach of Contract, Bell JE, 1980, 466ff.

1 S. SHaveLL, Damage Measures for Breach of Contract, Bell JE, 1980, 467ff.

12 Pareto-efficiency: Given aninitial allocation of goods among a set of individuals, achangeto a
different allocation that makes one of the people more satisfied with his or her allocation without
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which makes one contractual party better off without making any other worse. If
no party isinterested in beneficial changes, itisintheir interest to be bound by the
precise contractual terms. In this case, parties are willing to force compliance
with the contract termsand conditions by setting damagesfor failureat asufficiently
high level. Nevertheless, as drafting of pareto-efficient completely specified
contractswould be unfeasibly complex and costly considering contract negotiation
and information costs, contractsaretypically incomplete. Asaresult, these contracts
are (most times) pareto-inefficient as an unexpected contingency can lead to a
worse allocation for at least one party in comparison to the preceding allocation.
This provides incentives to the parties to breach a contract. Contract law is
therefore, considered to close gaps of incomplete contracts as contractual parties
behave in away “that approximates what they would have agreed on in a fully
specified contract”. Thisis central in order to build a framework for contractual
stability and efficiency, based on the support of voluntary and informed trading.

2.2 Commitment and Risk Allocation®

A further key element of contractual stability within the dynamic perspectiveis

the parties commitment. The ability to commit depends on theinstitutional setup,

the value placed on credibility, the reputation of the parties aswell asthe relevant

penalties to discourage a unilateral breach. Four types of commitment are

distinguished (and rel evant to understand prior to considering the different transfer

systems described later):

—  No commitment: Contract holds for the current period. Parties can resign a
contract at the end of the contractual period.

—  Limited commitment:Intermediate case between “no commitment” and
“long-term commitment.

—  Long-term commitment: The entire duration of the contract is covered and
an option to renegotiate multilaterally included.

—  Full commitment: Contract coversthewhol e duration and cannot be breached
or renegotiated.

A lack of commitment can be the result of various circumstances
surrounding professional football. A significant factor that drives commitment over
time is the allocation of risks and information asymmetries. Players and clubs
cannot foresee the productivity of players.** External factors, such as the media,
reputation and career concerns, caninfluencethe productivity in addition to sporting
aspects, such as training, success and injuries. Additionally, the player’s career
duration tends to be short in comparison with other labour groups. These factors

making another person less satisfied is called a* pareto-improvement”. An allocation is defined as
“pareto-efficient” when no further “ pareto-improvements’ can be made.

13 B. SaLANIE, The Economics of Contracts, Cambridge, MIT Press, 2005, 161ff.

14 H. DietL, E. Franck & M. Lang, Why Football Players May Benefit From the Shadow of the
Transfer System, Eur J Law Econ, vol. 26, 2008, 131.
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create strong incentivesfor playersto maximizetheir short period of earning which
can result in renegotiations or a breach of contract.

2.3 Renegotiations

Risk-averse players sign long-term contracts with a high share of fixed payments
as risk insurance, covering the uncertainty of future earnings. The uncertainty of
player’s performance is often addressed in the employment contract via variable
bonus payments. Nevertheless, in case the player’s productivity turns out higher
than expected, the player can seek renegotiationswith his current club. Viceversa,
the club can seek renegotiationsin case the productivity islower. Either way, the
disadvantaged party tries to match wage level and productivity of the player. In
general, risk-neutral clubscan diversify their risk of productivity variations based
ontheir portfolio of playersaswell asadiversified ownership-structure.
Interestingly, the fact that the transfer system works in the context of
renegotiations, risk and wages function as a “ surrogate which makes insurance
contracts complete”, as Dietl, Franck and Lang (2008) expressit. If playerswere
granted the bargaining power to renegotiate their salaries permanently up to the
amount reflecting their marginal productivity, clubswould have to cover therisk.
Therefore, the transfer system creates an environment in which the player pays
for hisrisk insurance’ with areduced freedom of movement and the obligation to
stay at theclub, evenif the salary does not match the player’smarginal productivity.

2.4 Breach of Contract and Damage Measures

A breach of contract occurs when one party fails to perform one or more of its
defined obligations pursuant to the contract. While a breach of acondition might
result in disciplinary sanctions, a fundamental breach — defined as repudiatory
breach in which one party completely fails to perform — threatens contractual
stability. Such abreach leadsto the complete dissol ution of the relationship between
the parties, and of the contract itself.

As aresult of this, internal rules governing the registration respectively
eligibility of playersand the transfer mechanisms have been designed to draw the
framework within professional football, inter alia, in order to ensure contractual
stability.

2.4.1 Damage Measures

Damage measures can be considered as asecond substitute for compl etely specified
contracts.”> As already explained in relation to the role of contractual law as a
substitute, parties adjust their behaviour inamanner similar to the concrete actions
they would have specified under a complete contract. Economic and academic

15 S. SHaveLL, Damage Measures for Breach of Contract, Bell JE, 1980, 468ff.
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discussions address the topic on how breaches of contractual promises are best

compensated. Commonly used measures are the expectation measure (hereinafter

as “positive interest”), the reliance measure'® and the restitution measure.'”

The principle of “positive interest” — by definition, to put the suffering
party in asgood aposition asit would have been if the contract had been properly
performed —isafundamental principlein contract law, and of major importancein
the sportslaw word. With respect to football, FIFA Regulationscreatethelegidative
framework, and the FIFA Dispute Resolution Chamber (DRC) and the Court of
Arbitration for Sport (CAS) ensuretheimplementation of theseregulationsjudicialy.
Article 14 and 15 of the FIFA Regulations on the Status and Transfer of Players
(RSTP) provide alegal basisfor unilateral termination of acontract based on just
cause respectively sporting just cause.®® In contrast, Article 17 FIFA RSTP does
not provide a legal basis for a breach but stipulates the damage measure to be
imposed with respect to the obligation to compensate. Thus, thisarticleregarding
consequences of aunilateral termination of contract without just cause maintains
akey function for the establishment of contractual stability:

—  Art. 17 para. 1 FIFA RSTP: The article has two key elements:. Firstly, the
assurance of compensation and secondly, the declaration regarding the
calculation of compensation.

Astheparty in breach is obliged to compensate the other party, the promisor
is, inprincipal, freeto breach the contract. However, CASjurisdiction clearly
states “Article 17 of the FIFA Regulations does not provide the legal basis
for aparty to freely terminate an existing contract at any time, prematurely,
without just cause. Rather, the provision clarifies compensation will bedue”.*°
Article 17 para. 1 of the FIFA RSTPand the respective jurisdiction determine
further the factors for calculation of compensation, the used method of
expectation damages and consequently the allocation of risks. The purpose
of the compensation is to set the non-breaching party in the situation that it
would have been in if the contract had been properly performed. The
prospective defaulting party does not wish, under this condition, to breach
the contract and pay compensation unless it gains more from the breach
than the suffering party loses. Crucialy, neither the regulation nor jurisdiction
facilitates a prediction of the amount of compensation that will be payablein
case of a unilateral termination without just cause. This uncertainty is an

16 Reliance measure: The defaulting party compensates the other party for hisreliance expenditures
and returns to the other party payments that he made; thus except for foregone opportunities, the
victim of breach is put in the position he wasin before he made acontract (cf. S. SHaveLL, Damage
Measures for Breach of Contract, Bell JE, 1980, 471).

17 Restitution measure: The defaulting party returnsonly the payments madeto him (cf. S. SHaveLL,
Damage Measures for Breach of Contract, Bell JE, 1980, 471).

18 Whether or not any reason for a unilateral termination of contract can be considered as “just
cause” isapurelegal question (which will be decided on acase by case basis) and will therefore not
be further addressed within this paper.

19 CAS 2008/A/1519-1520.
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intentional measure imposed by regul ators and was correctly re-established
by CASjurisdiction in several judgements after the Webster-Case,® such as
the Matuzalem,? the El-Hadary?? and the De Sanctis® case. It firstly provides
for al possible circumstances to adequately compensate the quantified and
established losses suffered. It secondly withdrawsthe possibility of foreseeing
whether abreach would be (financially) efficient or not. Evenif theintending
party has better alternatives—i.e. the player with an employment offer from
another club —the financial gain and its distribution resulting from a breach
are not predictable. As the amount of financial compensation is not
foreseeable in advance, the risk of breaching a contract is ex-ante not
quantifiable. Article 17 para. 1 FIFA RSTP therefore reduces the incentives
for breaching a contract unilaterally.

— Art. 17 para. 2 FIFARSTP: The joint and several liability of the new club
regardless of any involvement or inducement also transfers significant risk
to the club.

—  Art. 17 para. 3/4 FIFA RSTP: Expanding the financial implications of a
breach by imposing sporting sanctionsfor playersand clubsisahighly valuable
tool in maintaining contractual stability as it negates the main aim of the
breach at least temporarily: that is, the player’'s services. The club can
additionally face serious consequences that would limit its future transfer
and business opportunities. Without a doubt, sporting sanctions for players
and clubs increase the risk of breaching a contract significantly.

— Art. 17 para. 5 FIFA RSTP: As a matter of completeness, this provision
extends the threat of sanctions for inducing a breach of contract to further
stakehol ders who are subject to the FIFA Regulations.

2.4.2 Buyout-Clause

Taking the incompleteness of contracts into account, external factors can lead to
apointinwhichitisinthejoint benefit of the contractual partiesthat one breaches
the contract. Contractual parties can therefore consider mutual advantageous
situations ex-ante, resulting in the inclusion of a buyout-clause in the contract.
This option is acknowledged by Article 17 FIFA RSTP by the conclusion of the
terminology, “ unless otherwise provided” , and providesthelegal basisto terminate
the contract unilaterally at any moment and without avalid reason by simply paying
the stipulated compensation. Furthermore, in such a situation a sporting sanction
will not beimposed.

The effects of buyout-clauses are contradictory: As an advantage, the
stipulated amount that hasto be paid in case of unilateral termination by the player

20 CAS 2007/A/1298-1300.
2L CAS 2008/A/1519-1520.
22 CAS 2009/A/1880-1881.
% CAS 2010/A/2145-2147.
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clarifiesthe situation and reducesinformation asymmetry. The parties can foresee
whether abreach is efficient or not. Economically speaking, abreach would occur
if performance under the current contract would prevent resources from their
most val uabl e use.?* Taking the economic rel ation between the margina productivity
and salary into account, this means in effect that the player will only breach the
contract in case he/she has incentives —i.e. can earn a higher salary — under the
new contract. The breach in this caseisin mutual interest aslong asthe stipul ated
amount is advantageous for the club. Stipulating the amount demands intensive
negotiation as the margin is limited: On the one hand, the amount has to be
advantageous for the club. On the other hand, the amount has to be approved by
the player and meet juridical criteria. Playersobvioudly will aim for alow buyout
clause in order to maximize their freedom of movement. Judicia regquirements
stipulate further that the amount must roughly approximate the antici pated damages.
Under consideration of the aforementioned, a variable buyout-clause should be
included which adjuststhe amount of compensation inrelation toindicated objective
criteria. Nevertheless, it might bein theinterest of the club to stipulate aminimum
amount nevertheless.

The downside of abuyout-clause isthat it facilitates a breach rather than
the performance of acontract. Theinclusion of the clause minimizesthe uncertainty
or risk associated with a breach from an economic perspective — focusing on the
trade by itself — as the efficiency of a prospective breach is calculable ex-ante. It
further has to be stated that the negotiation of a buyout-clause leads to advanced
transaction costs.

3. Satus Quo Ante: Contractual Sability within the Transfer Systems
over time

Contractual stability and transfer systems are closely related. Transfer systems
constitute a particular form of labour market restrictions which resultsin various
consequences on wages, contract lengths, profits and player development. These
factors influence the commitment of contractual parties and maintain a crucial
impact on contractual stability.

This chapter providesabrief overview of the development and alteration
of transfer systems, respectively the institutional amendments in labour market
restrictions, and their impact on the economics of football and contractual stability.®

3.1 First Seps of a Transfer System: Players Registration (1885)

% S. SHaveLL, Damage Measures for Breach of Contract, Bell JE, 1980, 466.

% Thetransfer system of the English Football Association (FA) will bein focus, asvarioustransfer
systemsin association football originated in guidance with the concept of the English FA. Although
the chronology and details of the transfer market reforms varied between countries and FAswithin
the years, key features have been equal and long term trends evident worldwide.
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3.1.1 Brief description

The English FA and the English FL imposed the requirement to register playersin

1885. Thisfundamental principlecan be considered asthefirst stage of an organised

transfer system within European Football.

— Regigration: Playershad to beregistered with the English FA and the English

FL in order to be employed and fielded by member clubs.

— Availability: Players could only play for the club they were registered for.
Member clubs were forced to register players annually on a one-year

contract in order to employ and field the players. As players were free to register

with another club the next season or — under the approval of the club and the

governing bodies— even during an ongoing season, the free movement of players

was not significantly restricted.

3.1.2 Impact on the Economics of Football

Under consideration of the (elementary) institutional characteristicsof the players
labour market — particularly the players' status as free agents and no wage
restrictions — the bargaining power was with prospective new clubs.?® Incentives
of the current club to invest in the player's human capital were reduced as a
return on investment could not — neither in sporting nor in financial terms — be
guaranteed.

The individual player wage was between the player’s current Marginal
Revenue Product (MRP)# and the highest MRP he could attain by transferring to
another club.® In case the player did not transfer, his wage remained constant.
However, taking the player’s free agent position and the negotiation option into
account, it was likely to cause atransfer to the club with which his MRP was the
highest.

3.1.3 Impact on Contractual Sability

Thedevel opment of the required annual registration and restriction to play for one
team converted the player’s services into a tradable commodity. However, the

% E. Feess & G. MUEHLHEUSSER, The Impact of Transfer Fees on Professional Sports: An Analysis of
the New Transfer System for European Football, Scand. J. of Economics, vol. 105, 2003, 146f.

27 Marginal revenue product (MRP): Amount a player adds to the club’s profit in case he is’'would
besigned.

2 Following two basic economic perspectives are underlying: Firstly, profit maximising clubs offer
wages up to the amount aplayer would add to club’srevenues: hisMRP. Signing aplayer for awage
lower than the player’s MRP will increase the club'’s profit in comparison to the situation of non-
signing, vice versa. Secondly, teams that are maximising utility — defined as playing success,
attendance and profit — may sign players for wages higher than player’s MRP, even though this
approach is not profitable. Additional aspects — such as the characteristics of the transfer system
influence the action of stakeholders (cf. S. Dosson & J. Gobparp, The Economics of Football,
Cambridge, Cambridge University Press, 2001, 210ff).



Contractual stability and transfer system from an economic point of view 321

determined annually contracts implied “no commitment” of the contract parties.
Players were free agents, and clubs with the largest resources tended to outbid
their competitors — since wages were not restricted — in order to concentrate
talent.?

3.2 Retain-and-transfer system with a maximum wage restriction
(1891-1961)

3.2.1 Brief descriptions

Football’s governing institutions have been aware of the mutual interdependence
of clubs in order to create a balanced competition from the earliest days of
professionalism. In order to prevent talent concentration and aresulting unbalanced
league, the transfer system was amended by implementing the so-called ‘retain-
and-transfer system’ and amaximum wage restriction. Thefollowing key features
defined the transfer system during 1891 to 1961.:

- Wages: M aximum wage restriction, determined by the English FA
and English FL.

— Contract: Employment Contract could unilaterally be extended by
the club annually.

- Transfers: Depending on approval by the club, the English FA and the
English FL.

— Transfer Fees. Financial compensation for authorised transfers.

Thekey change wasthe unilateral option of the current club to extend an
employment contract which shifted the market power to their benefit. Incentives
to seek atransfer were further limited through the restriction of wages.

3.2.2 Impact on the Economics of Football

These regulative changes resulted in a market monopsony® in which clubs
consequently had employment control over their players, based on the following
strategic options: Clubs could firstly retain the player by offering anew one-year
contract at the prevailing minimum/retai ning wage and conditions. Secondly, offer
the player’sregistration right on the transfer market, whereasthe club was entitled
toretain theright until atransfer agreement with another club wasreached. Thirdly,
the player’sregistration could be cancelled by the club, giving him the possibility
as a free agent to transfer to another club.

Theindirect effect of the emerging imperfect market conditionswaswage
discrimination asastrategy of monopsonistic clubsto maximisetheir profits: Players

2 S. DossoN & J. GoppARrD, The Economics of Football, ed. 1, Cambridge, Cambridge University
Press, 2001, 210.

% Market monopsony: A market form in which only one buyer faces many sellers, consequently
characterized by imperfect competition.
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received different wages evenif their MRPfor the club was the same.®! Considering
the price elasticity of supply was low in general — as the player’s mobility was
restricted and controlled by clubs—the status of playerswithin aclub and on the
market influenced the individual’s elasticity. Players who were approached by
other teams reacted more sensitively to changes in their offered wage. Their
aternative option of apossibletransfer determined the player’selasticity of supply,
provided that a transfer agreement was reached. Those players who had no
aternative — neither the possibility to be transferred to another professional club
nor a complementary prospective job in foresight — had to face lower wages.

In addition to the possibility for clubsto restrict transfers, the English FL
tried to limit the desire of players to change teams (within the English FL%?) by
introducing the maximum wage criteria. In line with expectations of the governing
body, therestriction —established in 1901 at alevel of £4 per week —resultedina
uniform financial structure of English clubsin foresight of competitive balancein
sporting terms.*® The wage restriction caused a decreased wage level and the
redistribution of welfare from playersto clubs. It constituted the basis of several
disputes between clubs, players and further stakeholders within the 1950s, which
generated pressure for modifications and lead to steadily rising maximum wages:

Table 1. English FL - Maximum wages (within season)

Date 1901 1924 1947 1951 1953 1957 1958

Max Salaries £12

Source: S. Dobson & J. Goddard (2011)*

3.2.3 Impact on Contractual Sability

Theretain-and-transfer system ensured clubs the exclusive right to the service of
the player for an unspecified time, regardless of the parties commitment. Players
had the following limited options: Firstly, to accept the contract conditions and
remain with the club. Secondly, to request their placement on the transfer list. In
case the request was denied, the player was forced to stay with his club for an
indefinite period, as the alternative would have been to stop playing professional

3L Asexplained: Theoretically, players receive awage equal to their MRPin amarket with perfect
competition.

%2Some playerstransferred in the beginning of the twentieth century unexpectedly to clubs outside
the English FL, i.e. the geographically nearby Southern Leaguein which playerscould tradefreely.
However, the Southern’ Leagues top division was absorbed by the English FL in 1920.

3 S. DossoN & J. Gopbbarp, Economics of Football, ed. 2, Cambridge, Cambridge University Press,
2011, 180.

3 S. DossoN & J. Gopbbarp, Economics of Football, ed. 2, Cambridge, Cambridge University Press,
2011, 180.
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football withinthe English FL. The club was explicitly entitled to keep the player’s
registration, if the player did not accept the offered contract conditions. These
regulatory restrictions caused “contractual stability” in an extreme form in order
to prevent talent concentration. The maximum wage restriction reduced further
incentivesof playersto seek atransfer. Considering additionally that transfer markets
were restricted on the basis of limited mobility, contractual stability was strong.

3.3 Retain-and-Transfer System without Wage Restriction (1961-1963)%
3.3.1 Brief description

As the steadily increasing maximum wages in the 1950s already indicate, the

pressure from players through the Professional Players’ Association (PFA)%® with

respect to the restricted mobility and wages was vehement. Strike-threatens as

well aspolitical requests caused following adjustments:

- Wages: Abolishment of the maximum wage restriction.

— Players Rights: Possibility to appeal if transfer was restricted based on an
unreasonable asking price.

3.3.2 Impact on the Economics of Football

Thefirst key changewasthe abolishment of the maximum wage restriction. Against
common concerns, wagesdid not risedramatically. Infact, several clubs—including
Manchester United and Liverpool — were reported to have introduced their own
unofficial maximum wage in order to keep costs at a reasonable level.*” Other
clubs adjusted their numbers of hired playerswith the sasmeintension. The second
key change was the option for players to appeal if a club restricted the transfer
based on an unreasonable asking price. They had further to be paid with the
weekly minimum wagein casethey were set on the transfer list or werein ongoing
negotiations with the club for a new contract.

3.3.3 Contractual Sability
Even though these adjustmentsimproved the players’ positions, their mobility was

still entirely based on the decision of the club, regardless of whether they were at
the same time bound to a contract. In case a prospective transfer was denied and

% D. THomas, Theretain and transfer system, in W. Andreff and S. Szymanski (eds.), Handbook on
the Economics of Sport, Cheltenham, Edward Elgar Publishing Ltd., 2009, 630ff.

% Professional Footballers' Association (PFA): Founded in 1907, in order to protect, improve and
negotiate the conditions, rights and status of all professional players by collective bargaining
agreement (cf. PFA, About the PFA, available at www.givemefootball.com/pfa/about-the-pfa/
introduction (July 2011)).

87 S. DossoN & J. Gopbbarp, Economics of Football, ed. 2, Cambridge, Cambridge University Press,
2011, 181.
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the club and player could not agree on new contract terms, players had to remain
with their club. The abolishment of the wage restriction could have influenced
contractual stability, but stakeholders did not react with an adequately increased
wage level.

The status quo of contractual stability was still strong. However, the
increasing influence of the PFA was afirst indicator for the future tendency of
improved rights of movement.

3.4 Option and Transfer System (1963—-1978)
3.4.1 Brief description

Further amendments of the transfer system were made after the High Court

declared in 1963 that the retain-and-transfer system was an “ unreasonabl e restrain

of trade”.® Nevertheless, the negotiations between the PFA, the English FA and

FL resulted in asystem in which clubs still retained the possibility of restricting

players movement. The following key characteristics can be summarised:

- Transfers: Transfer had to be approved by the club, the English FA &
FL. Player were considered as free agents in case the club
did not cover the terms and conditions of the prior contract.

— Contract: Employment Contract (EC) included an optional period —
exercisable by the club only — of similar duration and at
least equal terms as the prior EC between the parties.

— Players’ Rights:Right for independent arbitration of salary disputes with
simultaneous receipt of the previous season’s salary during
adispute.

3.4.2 Impact on the Economics of Football

Although the High Court’s judgement negated the fundamental restriction of
retaining aplayer, thelegal framework did not change significantly. Neverthel ess,
effects of the previously abolished restriction of maximum wages becamevisible
during this period. Between the period 1963 and 1974, thereal increasein wages®
was approximately 90 percent.“>4! The following graph of the average weekly
wages serves as an (approximate) illustration:

% George Eastham — a player who had been restricted to transfer to Arsenal and thus faces the
minimum wage — had lodged a claim against his club Newcastle United, the Football Association
(FA) and the Football League.

3 Inflations adjusted increase. The graphic serves as an approximation only.

'S, Szymanski & T. Kuvpers, Winnersand losers: the business strategy of football, London, Viking,
1999 (according to S. Dobson & J. Goddard, Economics of Football, ed. 1, Cambridge, Cambridge
University Press, 2011, 181).

41 Excursus: Considering the average wage in 1968 of £59 per week within the English FL, the
reported salary of George Best — £1000 per week — was exorbitant high. Economics explain this
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Asexpected by the FA and FL in advance, the growth in salaries exceeded
the growthinrevenues. In addition, the feared imbal ance of leagues|oomed ahead:
the first indicator was the fact that the growth of revenues and salaries were
faster for “big” than for “small” clubs. The advanced spending of “big” clubsled
to an evident discrepancy of individual wages which generally destabilized the
medium salary level. 4

3.4.3 Impact on Contractual Sability

Theintroduced “ option clause” was nothing other than aunilateral option for clubs
toretain players' registrationfor apreviously agreed optional period with salaries
at least equalling the previous terms and conditions. Clubs therefore retained the
power to decide unilaterally about the player’s registration.*

The outlined tendency of increased revenues and resulting spending of
clubs could be seen as another threat for the concept of contractual stability asit
influenced the commitment of contractual parties. Players further formed unions

discrepancy with the so-called ‘ superstar-effect’. Originator of the theory, Rosen (1981), defined
superstars as “a small number of people, who earn enormous sums and dominate their industry”.
Economic studies brought up two distinctive and contrary explanations: According to the first
theory of Rosen, the positive effect of superstarsis based on superiority of talent and the sporting
performance. Since consumers prefer high quality and want to see the best players, less talented
players are only imperfect substitutes. On the contrary, the theory based on Adler referred to the
surplusas created by their popularity. An increasing knowledge and awareness of consumers
causes the appreciation of the sporting performances. Both theories give empirical justification for
the trend of drifting salaries. Although empirical evidence highlights the positive effect of
superstars on attendance figures and revenues, the profitability of hiring a superstar was—and till
is—inregard to exorbitant salaries respectively transfer sums and the unclear return on investment
—1in sporting and economic terms — debatabl e.

42 S, KesenNE, The Peculiar Inter national Economics of Professional Football in Europe, SIPE, vol.
54, 2007.

“D. THomas, Theretain and transfer system, in W. Andreff and S. Szymanski (eds.), Handbook on
the Economics of Sport, Cheltenham, Edward Elgar Publishing Ltd., 2009, 632.
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in order to match the power ratio of the FAs and FLs. As a result, the increased
mobility and bargaining power, concomitantly with limited commitment, increased
the risk of non-performance.

3.5 Freedom of Contract System (1978-1995)
3.5.1 Brief description

Therevision of the contractual rel ationship between playersand clubs—in particular
a definite contractual period and the freedom to renew the contract — was long
demanded. An important step was reached by the time the issue was addressed
by political stakeholders: This started in 1968 with the Chester Report,* in which
an established committee of the Department of Education and Science
recommended inter alia the complete abolition of the retain-and-transfer system.

The topic further considered by the Commission on Industrial Relations
asalabour relation problem. Their report in 1974 declared the retain-and-transfer
system as “a problem which required immediate attention” asit was likely to be
judicialy challenged: “If it were to be declared an unreasonable constraint of
trade, clubswould immediately face avery uncertain situation from which it might
take them some time to recover.”*® Negotiations with the PFA, FA and FL —
including athreatened strike of players— resulted in necessary amendments:

- Satus: Player was a free agent at the end of his contract.

— Transfer Fees: Financial compensation for transfers of in- and out-of-
contract players.

— Contract: Renewal of contract by mutual agreement.

The new transfer system significantly strengthened the position of players
astheunilatera option for clubsto renew the contracts was abolished. Employment
contracts therefore, could be terminated for the first time by the sole decision of
the player. In case of an expiring contract, clubs could formally offer anew contract
with not less favourable conditions asin the last contract year in order to secure
transfer fees. Based on the refusal of the offer, the player was “free” to transfer
by mutual agreement of both clubs. If no transfer took place, the club of affiliation
had to re-offer a one-year contract.

3.5.2 Impact on the Economics of Football

The transfer system was a compromise in bargaining for securing the clubs' and
players interests. In particular as smaller clubs were financially depending on
transfer payments. Players sought on the contrary free movement. This transfer
system had been a trade-off between a club’s necessities and the player’s rights.

4 N. CHESTER, Report of the Committee on Football, Department of Education and Science, London,
1968.
4 Commission on Industrial Relations, Professional Football, CIR, Report No. 87, London, 1974.



Contractual stability and transfer system from an economic point of view 327

Taking this into consideration, the amendments were pareto-efficient as
they did place one party in a better situation without the other party being worse
off: out-of-contract players gained the right to move, whereas simultaneously clubs
still had the prospect to earn a transfer sum.

3.5.3 Impact on Contractual Sability

In practice, themohility of playersremained restrained. Clubsretained considerable
employment control as both out-of-contract and in-contract players required the
permission of their current club to transfer. In case the transferee could not agree
with thetransferor on the compensation, the FA Tribuna would decide the outcome.
Thiscanbeseen asaplayer’sright to ensure that his mobility was not unreasonably
restricted rather than an influence on contractual stability.

4, Satus Quo: Contractual Sability after Sgnificant Amendments of
the Transfer System

Following the Bosman-judgement* of the European Court of Justice (ECJ) in
1995 and further investigations of the European Commission (EC) in 2001, the
framework of the European Sports Model — including the international transfer
system —was fundamentally modified.

4.1 Regulatory Amendments due to the Bosman-Verdict

The facts of the Bosman-case are well known inside and outside the Sports Law
World.* Thejudgement influenced the principles of thefootball industry significantly
as the ECJ considered clubs as undertakings based on their economic activity.®
Regarding the obstaclesimposed by thetransfer system, the EC and ECJexplicitly
stated that these could only bejustified by elementary reasons of publicinterest.
The regulations had neverthel ess to ensure that they did not go beyond what was
necessary for the specific purpose. Based on thereview of the Pre-Bosman transfer
system and the nationality clause, two key findingsincluded: Firstly, transfer fees
for out-of-contract players illegally impaired the freedom of movement of

4 Case C-415/93, ASBL & UEFA v. Jean-Marc Bosman, 1995, ECR-4921.

47 In short, Marc Bosman — a Belgian professional football player — rejected at the end of his
contract with ‘Royal Football Club de Liege' their offer to continue playing for the minimum
salary. Thetargeted transfer failed as Liege demanded atransfer fee which no prospectivetransferee
waswilling to match. Facing the option of continuing to play at Liege or determining his career as
professional footballer, Bosman claimed that the transfer system would prevent him —asaEuropean
citizen—fromtheright to “freedom of movement” within the European Union, essentially based on
Article 48 of the Treaty of Rome (now Art. 39 of the EU Treaty).

% Case C-415/93, ASBL & UEFA v. Jean-Marc Bosman, 1995, para. 73 (additionally, inter alia,
Opinion of Advocate General Lenz, para. 256f).

4 Case C-415/93, ASBL & UEFA v. Jean-Marc Bosman, 1995, para. 46.
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professional footballers between European Member States. Secondly, quota

systemslimiting the number of foreigners—who were EU citizens—were declared

as discriminatory. Both restrictions were consequently incompatible with the EC

Treaty. In consequence, the following amendments of the transfer regulationsled

to astrengthened position for players:

- Movement: Free movement of out of contract players.

— Restrictions: Quotasystemsagainst EU citizensareillegal, whereasthe
restrictions against Non-EU Players are still upheld. This
indirect discrimination could bejustified under EU law if it
promotes domestic talents and the qualityof academy
systems.

4.2 Regulatory Amendments after the Intervention of the European
Commission

The modified international transfer system was further challenged by the EC in
2000. Mario Monti, the EU Commissioner for Competition Policy, even called for
an endto “transfer systems based on arbitrarily calculated feesthat bear no relation
totraining costs.”®° Another point of criticism wasthe restriction of free movement
for dissatisfied in-contract playersbetween EU stateswho were seeking atransfer.st
The underlying principle of the argumentation was that no court could force an
employeeto work involuntarily for an employer. Footballers should therefore have
the opportunity to terminate their contracts unilaterally with clubsin order to leave
with aterm of notice. Negotiations between the EC, FIFA and UEFA resultedina
compromised settlement that till allowed negotiable—non-cost related —transfer
fees, but granted playerswith the chance to appeal to an arbitration tribunal if they
disapproved the clubs' transfer fee request.>?

The collective proceedings engendered further major amendments of the
transfer system in 2001 — as well as further minor adjustments of the regulations
in 2004 and 2009. The modified transfer system aims for a balance between
contractual stability and the free movement of workers and is characterized by
thefollowing mainpillars:

— Transfer: Movement of players are allowed in two transfer
windows per season only.

- Movement: In-contract players are able to terminate their
employment contract unilaterally by breach.

- Sability: Protection of contracts for the first 2/3 years by the

50 Speech /00/152 of the European Commissioner for Competition Policy, Mario Monti, held at a
EC-organized conference on sports in Brussels on April 17, 2000 (excerpts available at http://
europa.eu/rapid/pressRel easesA ction.do?reference=SPEECH/00/152& format=HTML & aged=
0& language=EN& guiL anguage=en (August 2, 2011)).

51 G. Pearson, University of Liverpool FIG Factsheet: The Bosman Case, EU Law and the Transfer
System (available at www.liv.ac.uk/footbal lindustry/bosman.html (August 1, 2011)).

52 M. Tervi0, Transfer Fee Regulations and Player Development, JEEA, vol. 5, 2006, 958f.
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threat of sporting sanctions for a contract-breaching

player.5

- Youth: Training Compensation

— Transfer Minors:  Prohibition of theinternational transfer of minors

- Solidarity: Solidarity Contribution

— Juridical: Anindependent and objectivedisciplinary and arbitration
system ought to be estalished. FIFA fully recognised
CASin2002.

4.3 Economic Tendencies and their Impact on Contractual Sability>

The current modified transfer system aims for stabilization, the redistribution of
wealth from ‘big’ to ‘small’ clubs, securing investments in youth systems and
ensuring theintegrity and competitiveness of football. Within the given framework,
clubstry to both operate efficient business and to build competitive teams, whereas
players benefit from the freedom of movement provided for. The economic facts
and tendencies within the European Football Market underline the importance of
contractual stability, but also demonstrate imperfections which weaken the
prospective contractual stability.

4.3.1 European Football Market

The overall size of the European football market increased steadily to Euro 16.3
billionin2009/10,% driven by the Top-5 European Footbal | Leagues,® which amount
up to approximately 52 % (Euro 8.4 billion)* of the overall market size. Thetop
leagues in the remaining 48 UEFA federations comprise 22% of the European
market. Simultaneously, the market concentration affirmed theindividual clubleve:
The 20 highest revenue generating clubs are all based in one of the five largest
European football markets and generate combined revenues of more than 26%
(Euro 4.3 hillion) of total revenues.%

%3 Protected Period: Defined asthree seasons/years, whichever comesfirst, after the commencement
of the playing contract if the playing contract was concluded prior to the player’s 28th birthday or
two seasons/years, whichever comesfirst, if the playing contract was concluded after the player’s
28th birthday.

5 As the bulletin’s principal focus is the topic of contractual stability, this paragraph will not
justify the transfer system on the basis of economic grounds in general. It rather focuses on
enconomic tendencies which have adirect influene on contractual stability.

% Deloitte, Annual Review of Football Finance, Manchester, Deloitte, 2011, 8.

% Bundesliga(Germany), LaLiga(Spain), Ligue 1 (France), Premier League (England) and SerieA
(1taly).

57 Taking the inferior divisions from the five countries into account, the concentration is even
higher: 63% (Euro 10.3 billion) (cf. Deloitte, Annual Review of Football Finance, Manchester,
Deloitte, 2011, 19).

% Deloitte, Football Money League 2011, Manchester, Del ditte, 2011, 19. For additional information
see also: Deloitte, Annual Review of Football Finance, Manchester, Deloitte, 2011.

% Considering the currently difficult economic environment, the decreased annual growth rate —
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The highly polarised European football market defines the economic
background. Market size, market growth and concentration influence economic
tendencies, such astransfer volumes, player migration patternsand clubs' financials.
All theseindicators affect contractual stability.

4.3.2 Club Financials

Individual club financesare high profile, particularly sincethe UEFA approved the
financia fair play concept. The status quo is that 61% of European top division
clubs reported net operating losses in 2009, which implies a negative trend from
54% in 2008 and 51% in 2007.%° In accordance with the UEFA Licensing
Benchmarking Report 2009, 63% of smaller clubs (below Euro 5 million revenues),
63% of clubswith revenues between Euro 5 million and Euro 50 million, aswell as
40% of thetop clubs (exceeding Euro 50 million revenues) stated operating losses.

Analysing the Top-5 leagues, the key components of collective revenues
(Euro 8.4 hillion) are broadcasting, sponsorship and matchdays.®* Although steadily
growing for thelast decade, future challenges, such asthe October 3, 2011 decision
regarding the lawfulness of territorial exclusivity of broadcasting rights, can
influence the revenue stream significantly.

The key challenge, however, is the cost control. The main cost driver —
wage costs — increased significantly since 1995. Experts and academics could,
however, not find consent on whether or not thisisadirect result of the Bosman-
ruling. Even though the created legal framework shifted power towards players—
especially in case of free agents — the technological progress and increased
broadcasting revenues had a bearing on the rising wage costs. Status quo is, that
total wage costs sum up to Euro 5.5 billion that is an increase of 8% (Euro 400
million) in the season 2009/10. Thus, the revenue growth haswidely been matched
by the comparable increase in wages.®? This trend is reflected in the increased
wage-revenue ratio, standing at 66%.

Other leading European leagues show similar trends:%® Generalised,
increasing revenues, costs and revenue to wage ratios. By contrast, the main
income sources are commercial revenues based on comparatively small
broadcasting markets. The revenue to wage ratio is between 55% and 92%.%

from outstanding 10% for the last decade to averaged 5% in the 2009/10 season —is still reasonable.
% UEFA, Club Licensing Benchmarking Report Financial Year 2009, Nyon, UEFA, 2010, 82
(available at www.uefa.com/uefalfootbal I first/protectingthegame/clublicensing/index.html (August
13, 2011)).

51 Deloitte, Annual Review of Football Finance, Manchester, Deloitte, 2011, 14.

52 Deloitte, Annual Review of Football Finance, Manchester, Deloitte, 2011, 21f.

8 Major non Top-5 European leagues: Netherlands (revenue Euro 420m), Turkey (Euro 378m),
Russia (Euro 368m), Portugal (Euro 238m), Belgium (Euro 234m), Scotland (Euro 208m), Greece
(Euro 173m), Denmark (Euro 173m), Norway (Euro 160m), Austria (Euro 154m) (cf. Deloitte,
Annual Review of Football Finance, Manchester, Deloitte, 2011).

8 Deloitte, Annual Review of Football Finance, Manchester, Deloitte, 2011, 22.
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Thisseriousfinancial threat weakens contractual stability asplayerscould
react by terminating their contract for just-cause, established by the competent
body based on persisting or cumulative violation of the contract, inter alia, through
non-payment of the club. The players' strike actions within the Spanish LaLiga
and Italian SeriaA markedly highlight the prospectivethreat for contractual stability.
Further leagues could follow, as only four of the thirty largest European division
reported at least break-even which resulted in an aggregated net record loss of
Euro 1.179 billion for European’s Top-30 football divisions.®® The successful
implementation of the UEFA Licensing System — extended through National
licensing systems—isthussignificant in order to ensure contractual stability through
forcing the clubs to operate more rationally and profitably.®

4.3.3 Transfer Volume

The transfer activities slowed down during the last two seasons, based on the
economic crisis, the decreased annual growth rate of revenues and the individual
(often deficient) financia performances of clubs.

Teamsfrom the Top-5 leagues spent an estimated Euro 135 million lessin
the season 2009/10 compared to the previous season, following the decrease of
estimated Euro 180 million from the 2007/08 season.” The adjustment of transfer
paymentswas adirect consequence of clubs applying budget restraintsin order to
react to financial difficulties, and reflect the fact that the reduction of other major
cost factors — such as player wages — are less flexible.

By taking the market polarisation into account, reduced transfer expenses
affected particularly the medium sized markets dueto areduction in transfer profits
by at least 5%.% These markets — such as NED, POR and SCO — are frequent
trade partners of the Top-5 leagues and balance their relatively high salarieswith
transfer profits.

Theimpact of transfer feeson reported financial results diverges between
the leagues and markets.® In fact, the importance of transfer fees as an income

8 UEFA, Club Licensing Benchmarking Report Financial Year 2009, Nyon, UEFA, 2010, 86.

% Key point — with impact on the transfer market — will be the break-even requirement as the
current structure of relevant revenues and relevant expenses for clubs are often deficient. In order
to compete within an UEFA competition clubs have to demonstrate a positive aggregated break-
even result. Fifty-five sportingly qualified clubsfrom twenty-seven countries—including England
and Spain — refused access to European club competitions for not meeting the minimum licensing
criteriain the last two seasons. Simultaneously, a break-even analysis of group stage participants
in UEFA competitions 2010/11 showed that 52% of the clubs generated a break-even surplus,
whereas 17% had adeficit of Euro 5 million and 19% even adeficit between Euro 5 million and Euro
45 million.

87 UEFA, Club Licensing Benchmarking Report Financial Year 2009, Nyon, UEFA, 2010, 82.

8 UEFA, Club Licensing Benchmarking Report Financial Year 2009, Nyon, UEFA, 2010, 83.

% In tendency, Eastern European leagues — i.e. CZE, CRO, BUL, SRB, GEO, etc. — seem to be
highly dependent on transfer fees as ratios of more than 25% indicate (cf. UEFA, Club Licensing
Benchmarking Report Financial Year 2009, Nyon, UEFA, 2010, 83).
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sourceisundisputable considering that in almost 40% of the marketstheimpact of
transfer feesis more than 10% on the financia results, and even in 21% with an
impact of more than 25%.™ The transfer system serves an important allocation
purpose by redistributing wealth from “big to small”.™ The top clubs within the
European market are net-importers of players and therefore reall ocate resources
both on anational and international level.”? For example, thetotal transfer spending
of Premier League clubs during the 2009/10 season was estimated to be GBP 559
million with the distribution asfollows: 41% to Non-English clubs, 33% withinthe
Premier League and 15% to English lower league clubs.” Thisreall ocation cannot
occur in the situation where contracts are unstable as transfer payments become
obsolete.

Consequently, the maintenance of contractual stability isessential in order
to secure transfer fees as an important revenue stream for clubs. Non-compliance
with contractual stability would result in a situation where clubs could not act
strategically, i.e. by focusing on the acquisition of young playersin order to develop
and sell them. Thisisclosely related to youth devel opment activitiesand migration
patterns. In order to ensure a reward for educational and transfer investments,
the concept of contractual stability isof significant importance.

4.3.4 Player Mobility and Migration

Migration tendencies are based on institutional, economic and cultural
determinants.” The liberalization of the European transfer market created the
necessary legislative framework for the increased mobility within Europe and
granted further the possibility of hiring more expatriates.” Concomitantly, the
economic growth and size of the European Football Market attracts players. The
increased number of expatriateswithin the Top-5 European Leagues—by 115.6%,
from 463 to 998 expatriates within ten years from the Bosman verdict — are an
indicator of this.”

Asillustrated in Table 2, the mobility rate of playersincreased moderately
but steadily between the seasons 2005/06 to 2008/09.7” Additionally, international

7018 out of 45 considered markets indicate an impact of transfer fees on financial results of more
than 10% (cf. UEFA, Club Licensing Benchmarking Report Financial Year 2009, Nyon, UEFA,
2010, 81).

M. Tervio, Transfer Fee Regulations and Player Development, JEEA, vol. 5, 2006, 980.

72 Deloitte, Annual Review of Football Finance, Manchester, Deloitte, 2011, 48ff.

8 GBP 67 million (11%) were paid to agents (cf. Deloitte, Annual Review of Football Finance,
Manchester, Deloitte, 2011, 48).

7 P. LANFRANCHI & M. TavLor, Moving with the Ball: The Migration of Professional
Footballers, Oxford, Berg, 2001.

s B. Frick, Globalization and Factor Mobility — The Impact of the “ Bosman-Ruling” on Player
Migration in Professional Soccer, JSE, vol. 10, 2009, 89f.

5D. CommaIre, G PLANAS & S. WiLDEMANN, Contractual Sability in Professional Football, Master
thesis for the FIFA International MA ((available at www.uefa.com/uefa/footballfirst/
protectingthegame/clublicensing/ index.html (August 13, 2011)).

7 Older ratios are unfortunatelly not available as the PFPO was established in 2005.
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mobility indicated by the club’srecruitment policies showsten playerson average
are signed at the start or during a season, whereas 37.84% of the signings were
international playersin the season 2008/09.7

Table 2. Mobility of professional footballers in the Top-5 European Leagues

Players Career 2005/06 2006/07 2007/08 2008/09
A Mobility Rate 3.28 3.40 3.44 3.48

A A 21.49 22.54 2133 2123
migration

Clubs Recruitment Policy 2005/06 2006/07 2007/08 2008/09
A Signings 10.47 10.40 10.78 9.43
A signings from
 abroad (%) 3784
A Inil players in 10.14 10.24 11.20 11.28

squad (%)

Source: Professional Football Players Observatory (PEPO)”

As the mobility rate is — according to the definition of the Professional
Football Players Observatory — the ratio of the number of teams for which a
footballer has played and the number of season played in professional clubs, the
increase indicates ahigher frequency in transfers of players. Taking the tendency
of extended contract durations® into account, an increased mobility weakens
contractual stability.

Nevertheless, mohility trends al so emphasi ze the requirement of contractual
stability asthe age of the first migration of playersis progressively decreasing —
i.e. theaverage age of playersisapproximately 21 for thefirst international transfer
to a Top-5 league. It has tended to be the case that clubs acquire players at a
young age — inter alia, because of financial constraints — and invest in their
development. As a result, extended contracts and contractual stability build the
framework for generating a positive return on investment by a premature sale.

5.  Conclusion
Economic theory and tendencies confirm the importance and interdependence of

contractual stability and transfer systems: the transfer system creates the
framework which isrespectively amechanism for stabilization and the redistribution

8 For additional information in regard to migration patterns see: R. Besson, R. PoLi & L. RAVENEL,
Demographic Study of Footballersin Europe, Lausanne, PFPO, 2011.

" Professional Football Players Observation, integrated in the CIES Observatory Project (Database
available at www.eurof ootplayers.org/ (August 10, 2011)).

8 B. Frick, Globalization and Factor Mobility — The Impact of the “Bosman-Ruling” on Player
Migration in Professional Soccer, JSE, vol. 10, 2009, 90.
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of wealth top down. Contractual stability further securestheintegrity of football,
investmentsin youth and training aswell astheimportant income stream of transfer
revenues.

Former transfer systems guaranteed contractual stability through the
extensive restriction of players' rights—i.e. through the constraint of movement
and resulting market monopsony — or the reduction of incentives—i.e. through the
maximum wage restriction. Further external factors, such aslimited mobility and
migration, strengthened contractua stability. Consequently, clubshad considerable
employment control.

Theliberalization of the transfer market based on the ECJ decision of the
Bosman-Casein 1995 aswell as further investigations of the EC in 2000 shifted
the market power. FIFA Regulationsand competent juridical bodies havethuskey
functions to secure contractual stability through legidative regulation and the
consequent juridical implementation.

When considering the current economic tendencies of young migration, a
reduced transfer volume and the importance of transfer revenues for minor clubs,
stakeholderswill haveto addressthetopic of deficient clubs’ financialsin order to
maintain contractual stability.
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contracts do we havein case such clauses areillegal in aparticular jurisdiction?—
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toinclude aunilateral renewal clause, which gives one party the right to maintain
contractual relations with the other? — 8.1 General stability — 8.1.1 In order to
make these contractual changes workable, who must be approached? — 8.2
Additional optionsto maintain contractual stability

1. I ntroduction

Themaintenance of contractual stability between professionalsand clubsin football
has been one of the main principles of FIFA ever since the adoption of the new
FIFA Regulations on the Status and Transfer of Players (RSTP) in July 2001.
This principle is dealt with in Chapter 1V (Articles 13-18) of the current
edition of the FIFA RSTP.
Throughout the years, some major cases in the area of the maintenance
of contractual stability have been decided upon by the Court of Arbitration for

* Juan de Dios Crespo is a Spanish Sports Lawyer, Director of the specialized law firm RUIZ-
HUERTA & CRESPO and he ismostly dealing withn CAS, FIFA and UEFA cases. Heislecturing
in some of the most important Masters in Sports Law such as CIES-FIFA, MESGO, ISDE, CAS-
Leuven, SLPC.
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Sport (CAS); the Webster? case, the Matuzalen? case and the De Sanctis® case
to name afew of them. These high profile cases have shown that a principle such
as the maintenance of contractual stability must be reviewed and refined in order
to improve the manner in which it is policed and governed.

We must recall that the principle intention of Chapter IV of the FIFA
RSTP is the stability of contracts. This is called the “Respect of contract” in
Article 13 of the FIFA RSTP. Article 17 is an exception to that stability and deals
with the consequences of terminating an employment contract without just cause
rather than providing the players with a right to terminate their employment
contract.*

Thequestionis, if contractual stability issufficiently protected by the FIFA
RSTP at the moment? The European Professional Football Leagues (EPFL)
considers that Article 17 in isolation may be insufficient to provide clubs with
adequate protection. Itisour belief that aseriesof recommendations and proposals
must be submitted to the relevant bodies in order to help the interested partiesto
draft their own stabile contracts which only require intervention from the courts
and dispute resol ution bodies when absolutely necessary.

2. Can we create a universally applicable system to improve contractual
stability?

Itisevident from the results of the Contractual Stability Survey carried out by the
EPFL that any recommendations for EPFL may not necessarily be universally
applicableto all clubs/players, given the possibleimpact of national law, domestic
football regulations and/or domestic collective bargaining agreements (the
‘Domestic Rules'). However, we should not ignore the possibility to create a
universally applicable system. Clubs and Players should therefore consider the
recommendations set out below and take their own legal advice on their applicability
and the possibility of their implication.

The comments below are also to be considered in light of the outcome of
the negotiations between the EPFL, ECA, FIFPro and UEFA in respect of an
Autonomous Agreement dealing with the European Professional Football Player
Contract Minimum Requirements (with particular regard to the provisionsin respect
of the “rights of Club and Player to extend and/or terminate the agreement
earlier”), within the framework of the European Social Diaogue, which shall
provide an additional layer of regulation.

1CAS2007/A/1298, 1299 & 1300 Webster & Wigan Athletic FC v. Heart of Midlothian.

2 CAS 2008/A/1519 & 1520 FC Shakhtar Donetsk v. Matuzalem Francelino da Slva & Real
Zaragoza SAD & FIFA.

3CAS2010/A/2145, 2146 & 2147 SevillaFC SAD & Morgan De Sanctisv. Udinese Calcio Sp.A..
4 Compare paragraph 63 of the Matuzalemaward, in which the CAS Panel stated that the termination
of acontract without just cause “remains a serious violation of the obligation to respect an existing
contract. In other words, Article 17 FIFA Regulations does not giveto a party, neither a club nor a
player, a free pass to unilaterally breach an existing agreement”.
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3. What mechanisms could we introduce to improve the contractual
stability?

3.1 The possible inclusion of a termination/ rescission/ indemnification/
buy-out clause

It isnotable that Article 17(1) of the FIFA RSTP expressly stipulates that “ unless
otherwise provided for in the contract, compensation for the breach shall be
calculated with due consideration for the law of the country concerned, the
specificity of sport and any other objective criteria” (emphasis added). As
such, it is open to the contracting parties of a playing contract to provide for the
consequences of its breach in that playing contract.

If Leagues/Collective Bargaining Agreements/Players Union/FA have
implemented a standard professional playing contract (the “Contract”), they may
wish to give consideration to the mandatory inclusion of aclausein the Contract,
subject to compliance with the Domestic Rules, which provides for the
consequences of aplayer”sbreach of contract under Article 17 of the FIFA RSTP.

Alternatively, some L eagues may consider advising their affiliated clubs
of the possihility of including such aprovisionintheir playing contracts, the details
of which may be subject to negotiation on a case-by-case basis.

In some States the inclusion of such a termination clause may be
contradictory to national law.® The “illegality” of such clauses within the state
itself could be avoided by referring to the FIFA RSTPin said clause (“in case of
breach of contract according to the FIFA Regulations on the Satus and
Transfer of Players”).

4, How could said termination clause help to improve contractual
stability?

In case the Club and the Player have negotiated and contractually agreed upon
such atermination clause, this includes the right for the player, approved by the
club, to unilaterally and prematurely terminate the contract, provided that another
club (or the player himself) pays the contractually stipulated amount of
compensation.

The Leagues and their clubs may consider that the inclusion of such a
‘termination clause’ could reduce the litigation risk that the determination of
compensation is left to the discretion of the FIFA Dispute Resolution Chamber
(‘DRC’) and/or the Court of Arbitration for Sport (' CAS') and their interpretation
of the FIFA Regulations and Domestic Rules.

Moreover, it could reduce the risk of litigation as such because a clause
which contractualy states the liability of the party in breach may discourage

51n some countries - like the United Kingdom - the inclusion of such atermination clause may be
contradictory to national law.
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“anti-contractud” behaviour.

5. Is there a difference between a termination clause and a buy-out or
transfer clause?

It is necessary to distinguish between a buy-out clause, which deals with
compensation for the mutual termination of the playing contract agreed upon in
advance between club and player, and atermination clause, which dealswith the
consequences of the unilateral termination of the playing contract by one party.

The difference between these clauses is illustrated in the Matuzalem
case, inwhichthe CAS Panel rejected Shakhtar Donetsk’ sargument that the transfer
clause contained in the Shakhtar Donetsk playing contract® could be considered
asavalid clause for assessing damages. The Panel placed particular reliance on
thefact that the clause made no explicit referenceto apossible unilateral premature
termination in terms of Article 17 of the FIFA RSTP, but rather referred to a
possible mutually agreed transfer, provided that aminimum transfer feewaspaid,
and, thus, the Panel rejected the relevance of this buy-out clause.

In accordance with Article 17.3 of the FIFA RSTP, in the event of the
player terminating the Contract prematurely, clubs may wish to consider whether
the Contract should providefor:

a) areasonable and structured indemnity clause with variable criteria
to providefor atiered indemnification depending on the moment of the unilateral
termination; or

b) aso called liguidated damages clause to provide for a genuine pre-
estimate of loss; or

¢) a mechanism by which compensation may be payable, e.g. by
reference to an independent expert for final determination of the compensation
payable; and/or

d) additional criteria to that set out in Article 17(1) of the FIFA
Regulations for consideration by the FIFA DRC in determining the sum of
compensation due to the club.

6. How can the parties effectively determine an adequate level of
compensation for early unilateral termination of a contract?

Given thedifficulty at calculating, with certainty, the financial consequences of a
unilateral termination of Contract at the outset of the Contract, perhaps, anumber
of years later, Members may wish to consider the inclusion of criteria to help
assess the damages due to a club in the event of the unilateral termination of the
Contract by aplayer. In this case, such criteria may include:

- The total duration of the contract;

5 This clause stipulated that if Shakthar Donetsk received a transfer offer of EUR 25,000,000 or
more for the Player, then they would be obliged to accept such an offer.
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- The number of years left under the contract at the moment of termination;
- The remuneration and other benefits that the player earns;
- Whether the termination occurs within the protected period;
- The fees and expenses paid or incurred by the club (amortized over the
term of the contract);

Inthe alterative, we could have a situation wherethe “ objective” value of
the services of the Player, would be determined by an Arbitration Body of the FA
or Professional League of the country concerned.

7. What alternatives to the introduction of termination clauses into
contracts do we have in case such clauses are illegal in a particular
jurisdiction?

7.1 Renegotiation of the Contract or inclusion of unilateral options

As was aready mentioned above, a reference to the FIFA RSTP could help to
avoidtheillegality of atermination clausein agivenjurisdiction.

Another option that clubs may consider is the renewal of contracts with
playersto trigger the commencement of a new protected period.” The risk of the
imposition of sporting sanctions on the player who terminates hiscontract unilaterally
during the protected period may be a significant deterrent for a player who is
contemplating the termination of his contract during the protected period. This
sporting sanction isastrict liability sanction of a4 month playing ban, rising to 6
months in the case of aggravating circumstances.

Furthermore, offers of new contracts made to the player by the club
(particularly where remuneration is significantly increased) may be evidence that
the club can adduce in support of a future damages claim. Evidently, there are
commercia considerations to take into account and a player’s increased wage
demands may render such an approach untenable.

8. Is it possible to include a unilateral renewal clause, which gives one
party the right to maintain contractual relations with the other?

An aternative approach, subject to the Domestic Laws, could be the inclusion of
unilateral options to extend the term of the Contract, exercisable by the club or
the player. It could be arguable that this would also have the effect of renewing
the protected period and, thus, deter the player from terminating his contract
unilaterally. Such unilateral options must however be carefully drafted to avoid the
risk that the DRC and/or the CA S determine the options unenforceable (e.g., if

" The period of three entire seasons or three years, whichever comes first, following the entry into
force of the contract where the contract is concluded prior to the player’s 28" birthday and two
entire seasons or two years, whichever comesfirst, following the entry into force of the contract if
the contract is concluded after the player’s 28" birthday.



340 Juan de Dios Crespo

they may be considered so heavily weighted in favour of the club so as to be
unfair to the player).

In this regard, clubs/players may wish to consider the Portmann Report,
which was commissioned by FIFA in 2006 and which concluded that unilateral
optionsdo not violate Swissor international public policy, provided that they “take
a form that does not excessively bind the employee” .

Each party would have to provide sufficient consideration to the other
party in order to have the right to renew said contract. For example, the club
would have to increase the player’s wage by “X” % or match any offers made by
al other parties; or the player would have to make “X” amount of first team
appearances during the season in order to give him theright to renew his contract
withthe club. Thispossibility of having unilaterally renewal optionsalready exists
insomejurisdictions.®

8.1 General stability

8.1.1 In order to make these contractual changes workable, who must be
approached?

1 The Player’s Union: it is notable that any significant amendment to the
Contract may entail the consent of the relevant domestic player’s union
and as such may be subject to negotiation and/or compromise.

2. Independent legal representatives of the parties: in the event that clubs
elect toinclude atermination clause or aunilateral optioninthe Contract,
it may be advisable to offer players the opportunity to take independent
legal advice prior to entering into the Contract. In accordance with the
recommendations of the Portmann Report, it may also be advisable to
provide players with consideration in respect of the grant of a unilateral
option. This may serve to increase the chances of enforceability of such
clauses, if it can be proven that there has been a genuine “meeting of
minds’ and that consideration has passed between the parties.
Moreover, Clubs and Players should endeavour to make the levels of

compensation for unilateral breach of contract reasonable, and should not impose

punitive sums against those who breach their contract. Thiswill allow these clauses
to maintain their enforceability and negate the need for the intervention of the

8 Moreover, within FIFA Jurisprudence lies afive-tier test, based on the Portmann Report, which
indicateswhen aunilateral option clause could be considered valid by FIFA. Thefivecriteriaarethe
following: the potential maximum duration of the labour relationship shall not be excessive; the
option shall be exercised within an acceptable deadline before the expiry of the current contract; the
salary derived from the option right hasto be defined in the original contract; one party shall not be
at the mercy of the other party with regard to the contents of the employment contract, for which
a substantial increase of salary is the most important indication; and the option shall be clearly
established and emphasized in the original contract so that the player is conscious of it at the
moment of signing the contract.
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courtsto mitigate said termination clauses.
8.2 Additional options to maintain contractual stability

Consideration may also be given to the inclusion of a choice of law clause in
favour of the law of the country in which the Member isdomiciled, if therelevant
domestic law supports the application of the above recommendations. There is,
however, no guarantee that the domestic law will be applied to an “Article 17
dispute’, given the comments of the CAS Panel in the Webster case, that due to
the international nature of any such dispute, the governing law of the contract at
the centre of the dispute may not be the governing law of the dispute itself.

Another option that clubs may consider istheinclusion of aloyalty bonus
system in the Contract with the player. If the player is willing to stay a certain
number of yearswith the club, he could receive asignificant bonus payment. This
may attract playersto respect their contracts with the club instead of terminating
themunilaterally.






SrorTSsL aw AND PoLicy CENTRE

ViaCupettadel Mattatoio 8 - 00062 Bracciano RM
P.IVA 10632481007
www.slpc.eu—info@slpc.eu

ORDER FORM

PLEASE ORDER A COPY OF THE EUROPEAN SPORTS LAW AND
POLICY BULLETIN, ISSUE 1-2011, CONTRACTUAL STABILITY IN
FOOTBALL, 341 pages.

Price: 90 euro + shipment costs

1. send an email to: info@slpc.eu
2. send afax to: +39 0692912678

Quantity:

Ddlivery information:

Last name and First name

Organization

VAT Number

Address

Postal code City or locality Sate

Email



CONTRACTUAL STABILITY IN FOOTBALL

INTRODUCTION
by Michele Colucci

THE 2001 INFORMAL AGREEMENT ON THE INTERNATIONAL TRANSFER SYSTEM
by Borja Garcia

THE FIFA REGULATIONS ON THE STATUS AND TRANSFER OF PLAYERS AND THE RELEVANT CASE LAW OF THE DISPUTE
RESOLUTION CHAMBER
by Omar Ongaro

CONTRACT STABILITY: THE CASE LAW OF THE COURT OF ARBITRATION OF SPORT
by Richard Parrish

CONTRACTUAL STABILITY FROM A CLUB’S POINT OF VIEW
by Wouter Lambrecht

CONTRACTUAL STABILITY FROM A PLAYER’S PERSPECTIVE
by Wil Van Megen

THE SPECIFICITY OF SPORT AS A WAY TO CALCULATE COMPENSATION IN CASE OF BREACH OF CONTRACT
by Michele Colucci and Felix Majani

COMPENSATION IN CASE OF BREACH OF CONTRACT ACCORDING TO SWISS LAW
by Lucien W. Valloni and Beat Wicki

COMPENSATION IN CASE OF BREACH OF CONTRACT IN OTHER CIVIL LAW COUNTRIES:

BELGIUM
by Sarah De Groof and Frank Hendrickx

FRANCE
by Valerio Forti and Jacopo Figus Diaz

GREECE
by Konstantinos Dion Zemberis

ITALY
by Michele Colucci

PORTUGAL
by José Manuel Mereim

ROMANIA
by Geanina Tatu

RUSSIA
by Olga Rymkevich and Nikolai Grammatikov

SPAIN
by Miguel Cardenal Carro

THE NETHERLANDS
by Stephen F.H. Jellinghaus and Marjan Olfers

COMPENSATION IN CASE OF BREACH OF CONTRACT ACCORDING TO COMMON LAW PRINCIPLES
by Paolo Lombardi

CONTRACTUAL STABILITY AND EU COMPETITION LAW
by Gabriele Coppo

CONTRACTUAL STABILITY AND TRANSFER SYSTEM FROM AN ECONOMIC POINT OF VIEW
by Marc Valentin Lenz

MAINTENANCE OF CONTRACTUAL STABILITY IN PROFESSIONAL FOOTBALL GENERAL CONSIDERATIONS AND
RECOMMENDATIONS
by Juan de Dios Crespo

Sports Law and Policy Centre Euro 90,00
www.slpc.eu - info@slpc.eu



